SUPREME COURT OF QUEENSLAND

REGISTRY: Brisbane
NUMBER: 3508 of 2015

IN THE MATTER OF LM INVESTMENT MANAGEMENT LIMITED (IN
LIQUIDATION) (RECEIVERS APPOINTED) ACN 077 208 461

First Applicants: JOHN RICHARD PARK AND GINETTE DAWN
MULLER AS LIQUIDATORS OF LM INVESTMENT
MANAGEMENT LIMITED (IN LIQUIDATION)
(RECEIVERS APPOINTED) ACN 077 208 461 THE
RESPONSIBLE ENTITY OF THE LM FIRST MORTGAGE
INCOME FUND ARSN 089 343 288

AND

Second Applicant: LM INVESTMENT MANAGEMENT LIMITED (IN
LIQUIDATION)(RECEIVERS APPOINTED)
ACN 077 208 461 THE RESPONSIBLE ENTITY OF THE
LM FIRST MORTGAGE INCOME FUND ARSN 089 343
288
AND

Respondent: DAVID WHYTE AS THE PERSON APPOINTED TO
SUPERVISE THE WINDING UP OF THE LM FIRST
MORTGAGE INCOME FUND ARSN 089 343 288
PURSUANT TO SECTION 60INF OF THE
CORPORATIONS ACT 2001

JOHN RICHARD PARK of 22 Market Street, Brisbane, Queensland, Official

Liquidator and Chartered Accountant states on oath:-

1. I am an official liquidator and chartered accountant. I am the first named

First Applicant in this proceeding.
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2. I refer to:-

(a) my earlier affidavit in respect of this application, filed in this proceeding on
28 January, 2016 (“my Earlier Affidavit”); and

(b) the affidavit of Mr Whyte in respect of this application, filed in this

proceeding on 19 February, 2016 (“Mr Whyte’s Affidavit”).

3. Save as where otherwise indicated, capitalised terms in this affidavit have

the same meaning as in my Earlier Affidavit.

4. Now produced and shown to me and marked “JRP-2” is an indexed,
paginated bundle of documents to which I shall refer in this affidavit. References to

page numbers in [ ] are references to the page numbers of JRP-2.

3. Having reviewed my Earlier Affidavit and Mr Whyte’s Affidavit:-

(a) there are some matters in my Earlier Affidavit which I wish to clarify or
correct;

(b) there are some matters in Mr Whyte's Affidavit to which I wish to respond

(and to which I can respond in the short time that has passed since

receiving Mr Whyte’s Affidavit).

The Purpose of LMIM/LMA

6. Based on my investigations as administrator and liquidator of LMIM and as
administrator of LMA, it is my view that it would be appropriate to characterise both
LMIM and LMA as ‘professional trustees’. That is, the predominant purpose of those

companies was to act as responsible entity and trustee (and, in LMA’s case, to perform
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the services one would expect of a responsible entity and trustee, although it did not

hold that position) of the Funds.

7 It was a requirement of the Australian Financial Services Licence, a copy of
which appears at [1] to [26], that (subject to certain exceptions) LMIM hold net

tangible assets of at least $5 million.

8. At the time of my appointment, LMIM had:-
(a) cash at bank of approximately $1,059,892;
(b) related party loans due to it in the books of the company at $779,510;
() shares in related entities valued in the books of the company at $667,227;
(d) interests in real property, valued by the directors at $5,401,427:-
(i) at 20 Albatross Avenue, Mermaid Beach, to the extent of 57%

of the equity in that property; and

(ii) at 38 Cavill Avenue, being the premises from which LMIM’s and
LMA’s business was conducted, to the extent of 66% of the
equity in that property.

(e) liabilities in its own right of approximately $1,065,045.

Issues raised by Mr Whyte’s Affidavit
9, My solicitors, Russells, received Mr Whyte’s Affidavit in three emails at
3.23 pm, 3.26 pm and 3.27 pm on Friday 19 February, 2016. Copies of the emails

attaching Mr Whyte’s Affidavit, which were sent to me, appear at [27] to [29].

Category 1 Remuneration
10. All of the work claimed as Category 1 remuneration for the FMIF is for

work which is directly associated with the external controllership of the EMIF. Some,
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although I cannot presently say what proportion, is directly connected with the
identification, recovery, realisation, protection or distribution (or attempts thereto) of

the assets of the FMIF.

L., If this Honourable Court is of the view that proportion ought to be
calculated and hence a different analysis of the remuneration sought by this

application would be necessary, I would seek to have that analysis performed by an

independent expert or assessor.

Other Remuneration
12. Paragraphs 6 to 9 of Mr Whyte’s Affidavit deposes to other remuneration
which Ms Muller and I have received in the course of our appointment as

administrators and liquidators of LMIM and LMA.

13. At [30] is a table showing how the sum of $1,220,159.88 referred to in
Mr Whyte’s Affidavit was calculated, which is drawn from the records maintained by

my firm for the purpose of accounting for our remuneration.

14. The sum of $1,220,159.88 is made up of:-

(a) remuneration for work relating to LMIM in its own right (and not
concerning the Funds), undertaken by the voluntary administrators and
which is included in the amounts referred to in paragraphs 54 and 55 of
my Earlier Affidavit for the period between 19 March, 2013 to
30 June, 2013 in the amount of $575,823.93 (inclusive of GST);

(b) remuneration for work relating to the AIF, being Category 1 remuneration,
for the period between 19 March, 2013 to 31 July, 2013 in the amount of

$121,854.00 (inclusive of GST);
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(c) remuneration for work relating to the MPF, being Category 1
remuneration, for the period between 19 March, 2013 to 30 June, 2013 in
the amount of $280,489.35 (inclusive of GST);

(d) remuneration for work relating to the CPF, being Category 1 remuneration,
for the period between 19 March, 2013 to 31 July, 2013 in the amount of
$4,320.25 (inclusive of GST);

(e) remuneration for work relating to the FMIF, being Category 1
remuneration, for the period between 19 March, 2013 to 31 July, 2013 in
the amount of $32,005.60 (inclusive of GST);

(f) the portions of the Category 2 remuneration claimed in this application,
which have been paid in the proportions set out in the Category 2 Schedule
([592] to [593] of the exhibits to my Earlier Affidavit) by the AIF and the
CPF in the amount of $83,523.85; and

(g) the Category 3 remuneration, being the remuneration referred to in
paragraph 39 of my Earlier Affidavit, in the amount of $122,142.90. This
amount was reviewed and approved for payment out of the assets of the
FMIF by McGrath Nichol. The amounts were allocated to the specific loan

accounts of the relevant controllership.

15. There is a difference between the amounts in paragraph 14(e) above and
paragraph 88 of my Earlier Affidavit. The amount of $36,092.50 (which excludes
GST) was initially claimed as Category 3 remuneration. That allocation was
questioned by McGrath Nichol with the result that it was re-allocated to Category 1

and subsequently approved for payment by McGrath Nichol.

16. The sum of $32,005.60 referred to in paragraph 14(e) above relates to the

period of the voluntary administration, for which there is creditor approval. That
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amount is the sum of $29,096 (excluding GST). The balance of $6,996.50 (excluding
GST), while paid by the FMIF to LMIM, has not been drawn by Ms Muller and

I because it is the subject of a claim for approval in this application.

17. The remuneration which was approved by the meetings referred to in
paragraphs 54 and 55 of my Earlier Affidavit and is the subject of this application is

the Category 2 remuneration for the period from 19 March, 2013 to 1 August, 2013.

18. The application does not seek the Court’s approval of those amounts
(which have already been approved by creditors) but rather, seeks a direction
pursuant to section 96 of the Trusts Act 1973 as to how such remuneration (which

relates to all Funds) is to be apportioned across all Funds.

MPF Remuneration

19. The initial claim made by Ms Muller and I for indemnity (which included
remuneration, costs and expenses) against the MPF totalled approximately $2.2
million. That claim resulted in a commercial resolution approved by this Honourable

Court in the amount of approximately $1.679 million.

20. That difference (herein referred to as “the MPF Shortfall”) has been
allocated to the costs of the winding up of LMIM, in its own right. No part of the MPF
Shortfall is included in the Category 1 or Category 2 remuneration claimed in this

application.

21, As I deposed in paragraphs 34 and 35 of my Earlier Affidavit, I have always
understood the need to ensure that the only work charged to a Fund was work

undertaken for the benefit of that Fund.
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‘Corporate’ Remuneration

22 This application does not seek the approval of any remuneration related to
the company in its own right or which would be required in any winding up. There is
no committee of inspection in the liquidation of LMIM (though there was one in the

voluntary administration of LMIM).

23. No time entries recorded on the time code referred to in paragraph 36(b) of
my Earlier Affidavit (being LMIM in its own right) are included in this application.
The time code referred to in paragraph 36(a) of my Earlier Affidavit relates to
Category 2 remuneration, that is, remuneration relevant to LMIM’s position as

responsible entity of the Funds.

24, Approval of the remuneration relevant to LMIM in its own right may,

subject to whatever legal advice I may receive, be sought at a meeting of creditors.

The Order of Dalton J

23, The order of this Honourable Court as to the costs of the proceedings in
which Mr Whyte was appointed, was made on LMIM'’s undertaking that it will not
seek from the FMIF any remuneration, costs or expenses (including legal fees) of or
incidental to the meeting convened by the notice dated 26 April, 2013 (including the
adjournment thereof). A copy of the reasons of Her Honour Justice Dalton appears in
Re Bruce & Anor v LM Investment Management Limited ¢ Ors (No 2) [2013] QSC 347

appears at [31] to [42].

26. Ms Muller and I have not claimed, by this application, any remuneration

for the meeting referred to in Her Honour’s orders. I confirm that time entries to the
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value of $113,162.50 incurred in relation to that meeting have not (and will not) be

sought from the FMIF.

The position of LMIM
27. Paragraphs 57 to 58 of Mr Whyte’s Affidavit seem to infer that LMIM has

some substantial assets in its own right.

28. At [43] to [44] is an estimated statement of the position of LMIM as at
31 January, 2016. The statement is a document which is maintained by my staff and
updated from time to time as required, based of the records maintained by my firm for

the purposes of administering the winding up of LMIM.

29, LMIM has assets in its own right of between $508,790 to $1,391,941 (the
difference being attributable to a pessimistic and optimistic view of the assets which

Ms Muller and I may recover for the benefit of LMIM).

30. LMIM has incurred liabilities which have a priority to be paid out of the

above sum pursuant to section 556 of the Act, of between $2,862,737 to $2,942,206.

3l Accordingly, my best estimate of the position of LMIM in its own right is
that there will be a deficit of assets over priority liabilities of between $1,470,796 to

$2,433,416.

32. Since his appointment, Mr Whyte (in consultation with McGrath Nichol)
has caused to be paid several costs and expenses of LMIM pursuant to LMIM's right of

indemnity.
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33. A schedule of those payments appears at [45] to [46]. There are 56 such
transactions totalling $1,105,932.15 (including GST). At [47] to [56] is some
correspondence passing between the parties” solicitors relevant to some of those

transactions.

The Management Fee Issue
34, I refer to the letter from Russells to Tucker and Cowen dated

19 February, 2016, which appears as exhibit DW-17 to Mr Whyte’s Affidavit.

35. In the period immediately following Ms Muller’s and my appointment as
voluntary administrators, it was not clear to us what the actual operating costs of
LMIM and LMA were. We could see from the books of those companies what had
historically been drawn pursuant to the services agreement with LMA, referred to in

paragraph 16 of my Earlier Affidavit.

36. While we undertook an analysis of those operating costs, Ms Muller and
I needed to draw money from the Funds to meet the ongoing ‘hard costs’ of the
business. We decided to do so by continuing the historical practice of drawing

management fees.
37. That method was intended (and, in fact, did) serve as an interim method of
meeting the costs of staff salaries, utilities, rent and the like while Ms Muller and

I investigated and ascertained the actual funding requirements of the business.

38. Those costs were allocated across the Funds on the FUM basis.
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39. The entries in the ledger transaction list at exhibit DW-32 to Mr Whyte’s
Affidavit, to the extent they reveal a management fee, are management fees drawn in

accordance with that interim practice.

40. Ms Muller and I on behalf of LMIM have never, and will not, draw a
management fee from any Fund as previously drawn by LMIM prior to the

appointment of administrators.

41. The ledger account code 1400 is for the payment (relevantly, prepayment)
which existed at the time of my appointment. The final entry in the ledger account
reflects an offset in the amount of $1,103,596.21 against that account. That is a
transaction necessary to return the internal ledgers to the state they were in upon my

and Ms Muller’s appointment, once the operating costs of the business became clearer.

42. That transaction is reflected in invoice ‘8974inv1’ which appears at page
474 of exhibit DW-25 to Mr Whyte's Affidavit. That invoice reflects the portion
charged by LMIM to the FMIF for operational expenses of the funds management

business on a FUM basis. It credits the ‘management fees’ drawn to that time.

43, The entire operational cost of the business for the period from
19 March, 2013 to 30 June, 2013 is reflected in an invoice from LMA to LMIM
pursuant to the LMA Services Agreement (and therefore described as a ‘Resource

Fee’), which appears at page 475 of exhibit DW-25 to Mr Whyte's Affidavit.

44, I refer to paragraphs 100 and 101 of my Earlier Affidavit. I wish to correct

the statements made therein as follows:-
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(a) I wish to delete the words ‘and Expenses’ from the third line of paragraph
100; and

(b) to the extent that the expression ‘pursuant to the LMA Services
Agreement’ could be viewed as implying that I consider that my and
Ms Muller’s remuneration as administrators of LMA is authorised or

approved by the LMA Services Agreement, that is not the case.

45, The remuneration of Ms Muller and I as administrators of LMA is
embodied in the invoices from LMA to LMIM which are referred to in sub-paragraphs
101(a) and 101(b) of my Earlier Affidavit and appear at [834] and [835] of the

exhibits to my Earlier Affidavit respectively.

46. To the extent those invoices describe my and Ms Muller’s remuneration as
administrators of LMA as an ‘Additional Resources Fee’ or suggest that Ms Muller and
I consider the LMA Services Agreement authorises or somehow otherwise approves

that remuneration, it is a misnomer.

Net Fund Value
47. I'understand from paragraphs 62 to 79 of Mr Whyte’s Affidavit that he
contends that, if there is any Category 2 remuneration to be charged to the Funds, it

ought to be done on the basis of the proportionate amount of Net Fund Value.

48. While I consider that FUM is the most appropriate method of allocating
remuneration, costs and expenses across the Funds, if this Honourable Court were to

take a different view, I would not object to that course.
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49, That said, I have some concerns about whether relative Net Fund Value is
the appropriate methodology. While Mr Whyte deposes to having had the assets of
the FMIF valued following his appointment:-

(a) it is not clear whether that has been done for the financial reporting

periods since 30 June, 2013; and

(b) the assets of the Other Funds have not all been the subject of a formal
valuation.
50. In my view, if relative Net Fund Value is to be the method by which

Category 2 remuneration is to be allocated, it must be done on a comparable basis,
such that no Fund is disadvantaged in having had or not had a formal valuation of its

assets undertaken.

51. In my experience as a professional liquidator, obtaining formal valuations
can be quite expensive relative to the value of the particular asset to be assessed.
There are undoubtedly occasions where it would be appropriate to obtain such a

valuation, for example, when considering the sale of the asset.

52. However, in my professional judgement, I would not consider the
allocation of the costs of a winding up to be an appropriate occasion to incur such an
expense, particularly if there was an ongoing requirement to have such costs allocated

in that fashion and hence an ongoing need for valuations to be obtained.

Miscellaneous matters
53. At [57] to [59] are schedules showing the scale of rates charged by BDO,
which are exhibited to Mr Whyte’s various affidavits in support of the approval he has

obtained in this Honourable Court of his remuneration.
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54, The secured creditor, Deutsche Bank, was paid in full on or about

13 January, 2014.

39, Some previous orders have been made by this Honourable Court allocating

costs in a particular way. They appear at [60] to [96].

56. On 22 September, 2014, I received correspondence from McGrath Nichol
regarding the way in which they proposed FMIF and the Other Funds would pay for
the operational costs of LMA. That correspondence, and its enclosures, appears at [97]

to [130].

57. In preparing for this application, I have noticed two further errors in the

material exhibited to my Earlier Affidavit, as follows:-

(a) Exhibit 21, being the bundle of invoices and ARITA Tables for the Category
2 claim is missing the invoice, ARITA table and allocation table for the
month of September, 2013. Those documents were inadvertently excluded
from the exhibits to my Earlier Affidavit and appear at [131] to [147];

(b) The invoice which appears at [850] of the exhibits to my Earlier Affidavit is
the invoice to the FMIF for Category 2 remuneration for the month of
December, 2013. The invoice erroneously lists the entire amount of
Category 2 remuneration for that month as payable by the FMIF. Instead,
consistently with the Category 2 Schedule, the FMIF ought only have been
invoiced its proportionate amount for that month, being the sum of

$11,313.73 (excluding GST).
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That invoicing error has not been replicated in the Category 2 Schedule or
Schedule 6 to the Further Amended Originating Application filed
16 December, 2015. Therefore, the invoicing error does not effect the total

amount claimed against the FMIF for Category 2 remuneration.

58. All the facts and circumstances deposed to are within my own knowledge
save such as are deposed to from information only and my means of knowledge and

sources of information appear on the face of this my Affidavit.

SWORN by JOHN RICHARD PARK on 22 Feb , 2016 in th n :
y ruary 11'{ e E;%

A b

=

Deponent “Solicitor/Barister/ Justice-o-the-Peace
Sean Charles Russell
Solicitor
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SUPREME COURT OF QUEENSLAND

REGISTRY: Brisbane
NUMBER: 3508 of 2015

IN THE MATTER OF LM INVESTMENT MANAGEMENT LIMITED (IN
LIQUIDATION) (RECEIVERS APPOINTED) ACN 077 208 461
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MULLER AS LIQUIDATORS OF LM INVESTMENT
MANAGEMENT LIMITED (IN LIQUIDATION)
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AND

Second Applicant: LM INVESTMENT MANAGEMENT LIMITED (IN
LIQUIDATION)(RECEIVERS APPOINTED)
ACN 077 208 461 THE RESPONSIBLE ENTITY OF THE
LM FIRST MORTGAGE INCOME FUND ARSN 089 343
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SUPERVISE THE WINDING UP OF THE LM FIRST
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INDEX TO EXHIBIT JRP-2

Description Date Page No(s)
AFSL held by LMIM 07.09.2012 1-26
Emails from Mr Ziebell to Mr Russell 19.02.2016 27-29
Table of drawn remuneration 19.02.2016 30
Re Bruce & Anor v LM Investment Management Limited ¢ Ors | 20.12.2013 31 -42
(No 2) [2013] QSC 347
LMIM Statement of Position 31.01.2016 43 - 44
Schedule of costs paid by the FMIF post 8 August, 2013 19.02.2016 45 - 46
Bundle of selected correspondence relevant to the Various 47 - 56
payments by the FMIF since 8 August, 2013
Bundle of schedules of hourly rates charged by BDO Various 57 - 59
Order of Daubney J in QSC 33823 of 2013 29.01.2015 60— 93
Order of Jackson J in QSC 4526 of 2015 14.05.2015 94 - 96
Letter, McGrath Nichol to FTI Consulting 22.09.2014 97 - 130
Invoice LMIM to EMIF for proportionate amount of 30.09.2013 131
Category 2 remuneration
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ARITA Table — Category 2 Remuneration for 30.09.2013 132
September, 2013

Allocation Table — Category 2 Remuneration for 30.09.2013 133
September, 2013
Schedule of Narrations — Category 2 Remuneration for Various 134 — 147

September, 2013
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Australian Financial Services Licence

LM INVESTMENT MANAGEMENT LIMITED .

ABN: 68 077 208 467

viras. ficerised asan Austrahan Finiancial Servmes Linensee pu.rsuant to section 913B of the Cm'po
200%: The. dand:t{ona of the licence are heréby: varied from the ddte. hereunder. The licensee B
. 'be licensed as an Australian Finaricial Services Licersee subject 1o the canditions and resmctwns wh:ch :
o prescri'bed and te the condihons cantamed n th!s l:cence and attached 5cheduler' :

- Llcence No 220281

1. This licence authorises the licensee to carry on a a Registered Life Insurance

financial services business to: Company that are backed by
(a) provide financial product advice for the one or more of its statutory

following classes of financial products: funds;

{i) life products limited to: (B} interests m managed investment

(A} life risk insurance products as well Mhﬂrles md"'d‘mg: .
as any products issued by a (1) investor directed portfolio
i services;

Registered Life Insurance Company
that are backed by one or more of
its statutory funds; and

(ii) superannuation; ;
{b) dealin a financial product: by
(i) issuing, applying for, acquiring, varymg
or disposing of & financial produet in
respect of the following classes of

(F) securities; and
(G) superannuation;

(¢) operate the following kinds of registered
managed investment schemes (including the
holding of any incidental property) in its
capacity as responsible entity:

(i) '"Lm Australian Structured Products

financial products 7 * - Fund" scheme {ARSN: 149 875 669),
(A) ._mterests in manag"ed investment (4) a scheme which only holds the
;. schemes limited to: “following types of property:

(1) ownmanaged investment (I } derivatives; and
scheme enly; and (2} Fnancial assets; and

{ii) - applying for, acquiring, varying or
disposing of a financial product on
behalf of another person in respect of
the foliowing classes of products:

(A) depdsitand payment products
includirig;
(1) basic deposit products;
(2) deposit products other than
basic deposit products; and
{3) non-cash payment products;
(B) derivatives;
(C) foreign exchange contracts; -
(D} life products timited to:

(1) life risk insurance products as
well as any products issued by

() schemes which only hold the following
types-of property:
(A) direct real property;
(B} financial assets; and
{C) mortgages; and

_ (d) provide the following custodial or depository

services:

(i) operate custodial or depository services
other than investor directed portfolio
services;

to retail and wholesale clients.

ASIC

1@&*‘.‘.
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Australian Financial Services Licence

LM INVESTMENT MANAGEMENT LIMITED

ABN: 68 077 208 451

Key Person Requirements

2.

If any of the foliowing officer(s) or key person(s) cease to be officers of the licensee or to perform duties on behalf
of the licensee with respect to its financial services business:

(a) Peter Charles DRAKE;

(b) Eghard VAN DER HOVEN;

(c) Simoen Jeremy TICKNER;

{d) Michael William SKEGGS; and

(e) Wendy Gaye LIST;

the licensee must notify ASIC in writing within 5 business days of the following matters;

(f) the date the officer or key person ceasgf;t:to be an officer of the licensee or to perform duties on behalf of the
licensee with respect to its financial sérvices business; and

(g) the name, address, date of commencement, educational qualifications and experience of any replacement
officer or key person the licensee has appointed to perform duties on behalf of the licensee with respect to its
financial services business; and B ‘

(h) if the licensee does not have a replacement officer or key person, detailed reasons as to why the licensee has
not nominated a replarement; and :

(i) adetailed description of how the licensee will continue to coriply with the Act and the conditions of this
licence following the officer or key person(s) identified above, or any replacement of such person, ceasing to
be an officer of the licensee or to perform duties on behalf of the licensee with respect to its financial services
business. e

Compliance Measures fo Ensure Compliance with Law and Licence
3. The licensee must establish and maintain compliance measures that ensure, as far as is reasonably practicable,

that the licensee complies with the provisions of the financial services laws.

Training Requirements for Representatives
4. The licensee must for any natural person who provides financial product advice to retail clients on behalf of the

licensee (including the icensee if he or she is a natural person): -
{a) identify the tasks and functions that person performs on behalf of the licensee; and

{b) determine the appropriate knowledge and skills requiréments required to competently perform those tasks
and functions; and o

(c) implement procedures for continuing training.

The licensee must ensure that any natural person who provides financial product advice to retail clients on behalf

of the licensee (including the licensee if he or she is 2 natural person):

(a) has completed training courses at an appropriate jevel that are or have been approved by ASIC in writing
that are relevant to those functions and tasks; or

Ararfios Yo &
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(b) has been individually assessed as competent by an assessor that is or has been approved by ASIC in writing;
or

{c} inrespect of financial product advice on basic deposit products and facilities for making non-cash payments
that are related o a basic deposit product, has completed training courses that are or have been assessed by
the licensee as meeting the appropriate level that are relevant to those functions and tasks.

Condition 5 does not apply in relation to:
(a) anatural person who is a customer service representative and who provides financial product advice:
(iy derived from a script approved by a natural person who complies with paragraphs 5(a), (b) and (c)
{"qualified person”); or
(i} under the direct supervision of a qualified person present at the same location; or

(b) anatural person who is a para-planner or trainee adviser and who provides financial product advice under
the direct supervision of a qualified person who is, in addition to the licensee, responsible for:

(i) ensuring that any financial product advice that is provided by the para-planner or trainee adviser for
which a Statement of Advice must be given, is reflected in a Statement of Advice that has been reviewed
by the qualified person before the Statement of Advice is given, to ensure that the Statement of Advice
would comply with all of the requirements of the Act; and

(if) managing and leading any verbatl explanation of the finaricial product advice to the client,

where the licensee has established procedures to ensure that the natural person does not provide financial
product advice to retail clients on behalf of the licensee, other than in the manner specified in this paragraph, and
the licensee monitors whether or not those procedures are effective. R

Condition 5 does nok apply in relation o financial product adwvice:
(a) given to retail clients in advertising to which section 10184 of the Act applies, provided that:
(i) this licence authorises the provision of financial product advice; and
(i} aresponsible officer of the licensee approves such advertising before its publication or dissemination to
retail clients; or ]
{b) for which there i5 an exemption under the Act from the obligatioﬁ to hold a licence; or
(c) given toretail clients in respect of a margin lending facility before 1 July 2011.

Nofification §o Cutrent or Former Representative’s Clients

8.

Where, under Division 8 of Part 7.6 of the Act: _
{a} ASIC makes a banning order against a current of former representative of the licensee; or
(b} the Court makes an order disqualifying a eurrent or former representative of the licensee;

the licensee rmust, if directed in writing by ASIC, take all reasonable steps to provide the following information in
writing to each retail client to whom the representative had provided personal advice within the 3 years prior to
the date of the banning order or disqualification order:

{0 the name of the representative; and
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{d) any authorised representative number allocated to the representative by ASIC; and
(e) the terms of the banning or disqualification order; and

(f) contact details of the licensee for dealing with enquiries and complaints regarding the banning or
disqualification or the conduct of the representative as a representative of the licensee.

Financial Requirements for Markef Paricipants and Clearing Participants

9. Where the licensee is a market participant in a licensed market, or a clearing participant in a licensed CS facility,
conditions 10 to 20 (inclusive) do not apply to the licensee.

Base ievel Financial Requirements
10. The licensee must:

{a) be able to pay all its debts as and when they become due and payable; and
{b) either: '

(i} have total assets that;e:kceed total liabilities as us_m in the licensee's most recent balance sheet lodged
with ASIC and have no reason to suspect that the licensee’s total assets would currently not exceed its
total liabilities; or S

(ii) have adjusted assets that exceed adjusted Habilities calculated at the balance date shown in the
licensee’s mast recent balance sheet lodged with ASIC and have no reason to suspect that the licensee’s
adjusted assets would currently not exceed its adjusted Habilities; and

(¢} meet the cash needs requirement by complying with one of the following £ive options:
(1) Option1 (reasonable estimate projection plus cash buffer}—refer to definition of "Option 1" under this
. licence; or . L

(ii) Option 2 (contingency based projection)—refer to definition of "Option 2" under this licence; or

(ili) Option 3 (financial comumitment by an Australian ADI or comparable foreign institution)—a
requirement that an Australian ADI or a foreign deposit-taking institution approved in writing by ASIC
as an eligible provider gives the licensee an enforceable and unqualified commitment to pay on demand
from time to time an unlimited amount to the licensee, or the amount for which the licensee is liable to
its creditors at the time of the demand to the licensee’s creditors or a trustee for the licensee’s creditors,
that the licensee feasonably expects will apply for at least three months, taking into account all
commercial contingencies for which the licensee should reasonably plan; or

(iv) Option 4 (expectation of support from an Australian ADI or comparable foreign institution}—a
requirement that the licensee: :

(A) is a subsidiary of an Australian ADI or a corporation approved by ASIC in writing for the purpose
of this condition; and

(B) reasonably expects that {(based on access to cash from its related bodies corporate) it will have
adequate resources (when needed) to meet its liabilities for at least the next three months
(including any additional liabilities that the licensee might incur during that period), taking into
account all adverse commercial contingencies for which the licensee should reasonably plan; and
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(v) Option 5 (parent entity prepares cash flow projections on a consolidated basis)—a requirement that the
ficensee ensures that:

(A} the cash flows of the licensee and each of its related bodies corporate, other than any body

(B)

<

©)

(E)

(F)
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Alternative A—the parent entity has provid.ed an enforceable and unqualified commitment to pay

LM INVESTMENT MANAGEMENT LIMITED.

rr
(

ensures that a responsible officer of the licensee has documented that the officer has the reasonable
expectation for at least the following three month period together with the reasons for forming the
expectation, the contingencies for which the licensee considers it is reasonable to plan, the
assumptions made conceming the contingencies and the basis for selecting those assumptions; or

regulated by APRA ('licensee group”), are managed on a consolidated basis; and

there is a body corporate within the licensee group of which all members of the licensee group are
subsidiaries that is not a body regulated by APRA ("parent entity"); and

the parent entity complies with Option 1 or Option 2 as if it wera the licensee, cash flows of any
member of the licensee grotp were cash flows of the licensee and any cash held by a member of
the licensee group, other than as truistee or as trustee of a relevant trust, were so held by the
licensee; and :

a report by the parent entity’s.auditor that is.a registered comparty auditor is given to ASIC with
the licensee’s annual audit report under condition 21 of this licence, in relation to each financial
year of the licensee and for any other period that ASIC requests, by a date that ASIC requests, with
respect to-compliance by the parent entity with Option 1 or Option 2 as they would apply in
accordance with subparagraph (C), reflecting the report that would be required from the auditor of
a licesisee, for that period purporting to comply with Option 1 ar Option 2; and

either of the following applies:

on demand from time to time an unlimited amount to the licensee or to meet the licensee’s
liabilities which the licensee reasonably expects will apply for at least the next three months taking
into account all adverse cormmercial contingencies for which the licensee should reasonably plan;
or "

Alternative B—the licensee reasonably expects that (based onaccess to cash from members of the
licensee group), it will have adequate resources to meet its Tiabilities (including any additional
liabilities that the licensee might incur while the commitment applies) for at least the next three
months taking into aceount all adverse commercial contingencies for which the licensee should
reasonably plan and a responsible officer of the licensee has documented that the officer has the
reasonable expectation in respect of at least the following three months together with the reasons
for forming the expectation, the contingencies for which the licensee considers it is reasonable to
plan, the assumptions made concerning the contingencies and the basis for selecting those
assurnptions; and ’

the licensee has no reason to believe that the parent entity has not complied with the requirement
at subparagraph (C} or has failed to comply in a material respect with its obligations under

Chapter 2M of the Act or, if the parent entity is not a company, under any other laws (whether law
in Australia or not) relating to financial reporting that apply to it.
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For 5 years after the end of the last financial year that includes a part of the period to which any document
prepared for subparagraph (c}{iv)}(C) or Alternative B in subparagraph (c)(v}(E} relates, the Heensee must keep the
document and give it to ASIC if ASIC requests.

Financial Requirements for Managed Investments, Custody Services and Margin Lending Facilitles

11, The licensee must hold at least $5 million net tangible assets ("NTA"), unless for each registered scheme operated
by the licensee at least one of the following is satisfied;

(a) all the scheme property and other assets of the scheme(s) not held by members are held by a custodian
appointed by the licensee, that has $5 million NTA or is an eligible custodian; or

(b) all the scheme property and other assets of the scheme(s) not held by members are special custody assets or
the Tier $500,000 class assets held by the licensee or a custodian appointed by the licensee (or a sub-
¢ustodian appointed by that custodian), whére the person holding the scheme property or other assets is:
(i) the licensee and the licensee has $500,000 NTA, or
{ii) the custodian or sub-cqe.‘fbdian and the custodian has $500,000 NTA or is an eligible custodian; or

(c) the only scheme propertyand other assets of the scheﬁle(s) that are not held under paragraph (a) or (b) of
this condition are special custody assets, each of which is held by:

(i the licensee; or.
(i} an eligible custodian; or :
(i) a custpdj'ﬁn that has the same level of NTA a5 the licensee is reqlﬁred to have under the remainder of
this condition; or
(iv) the members of the schems; :
Where I:iai-agraph (a), (b) or (e} of this condition is satisfied, the licensee must hold NTA of 0.5% of the value of:
(d) assets (including mortzages held by members of a mortgage scheme and mandged as part of the scheme);
plus - -
(¢} any other scheme property not counted in calculating the value of assets;

of the registered scheme(s) operated by the licensee with a minimum NTA requirernent of $50,000 and a
maximum NTA requirement of $5 million.

12. The custodian need not have the required NTA under paragraph 11{c)(iii) of this licence if the only assets it holds
for the scheme are those cortained in paragraphs (a), (c) or (g) of the definition of "special custody assets" under
this licence, or if the audited trust account is a regulated trust account, described in paragraph (d) of the
definition of "special custody assets” under this licence.

13. The licensee must have at least $5 million NTA where the licensee provides a custodia] or depository service that:

{2} has custody of client assets other than incidentally to another financial service provided by the licensee or a
related body corporate; or

{b) holds IDPS property or other assets of an IDPS.
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Financial Requirements for Forelgn Exchange Dealers
14. Where:

(a) the licensee carries on a business of entering, as principal, into foreign exchange coniracts that are financial
products in Australia; and

{(b) acounterparty to a foreign exchange contract that the licensee enters into as principal in Australia covered
by this licence is a person whe is not:

() anauthorised deposit-taking institution within the meaning of the Banking Act 195%; or
(i} a person that is required under their AFS licence to have $10 million of ter one capital,
the licensee must either:

(c} have $10 million of tier one capital, as defined in the Australian Prudential Regulation Authority's ("APRA")
Prudential Standards and Guidance Notes for Authorised Deposit-Taking Institutions as in force at the date
of this licence; or = g

(d) have adjusted surplus liquid hirids ("ASLF") of ttie sum of:
(i)  $50,000; plus L .
(i) 5% of adjusted liabilities between $1 million and $100 million; plus
(iii) 0.5% of adjusted.'iliabﬂiﬁes for any amount of adjuste& liabilities exceeding $100 million,

uptoa maximix;n ASLF of $100 million.

Financiol Requirements for Holding Client Money or Property-
15. If at any time the licensee: _ _ _
{a) isrequired to hold incriey in a separate account under Division 2 of Part 7.8 of the Actor
(b) holds money or other property on trust for a client or is required to do so urider Regulation 7.8.07(2) of the
Corporations Regulations or otherwise; or
{c) has the power to dispose of a client’s property under power of attorney or otherwise;

the licensee must énsure that the licensee has at least $50,000 in surplus liquid funds (“SLF") unless the total value
of the money and property for all clients is less than $100,000 excluding:

(d) money that has satisfied a client’s liability on an insurance contract where the licensee is acting under a
binder or section 985B of the Act applies, or property acquired by investment of that maoney; or

(¢} the value of property where the licensee merely holds a document of title, and the client has legal title to the
property. - i

Financial Requirements for Licensee Transdcting with Clients

16. If the licensee incurs actual or contingent liabilities of the relevant kind by entering into a transaction with a
client(s) in the course of providing a financial service to the client(s), the licensee must have adjusted surplus
liquid funds ("ASLE") of the sum of:

(a) $50,000; plus
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{(b) 5% of adjusted liabilities between $1 million and $100 million; plus
(¢} 0.5% of adjusted labilities for any amount of adjusted liabilities exceeding $100 mitlion,
up to a maximumn ASLF of $100 million.
This condition does not apply to the licensee if:
(d) the total of:
(i) the current liabilities that would be included in the calculation of the licensee’s adjusted liabilities; and

(ii} the contingent liabilities that if crystallised would be a current liability and be included in the
calculation of the ticensee’s adjusted liabilities,

is less than $100,000; or

(e} the licensee has no: L
(i) liabilities to clients that would be included in calculating its adjusted Liabilities; or
(if) contingent liabilities to clients which if crystallised would be included in calculating its adjusted

liabilities, o K

other than under debentures the licensee issued undér Chapter 2L of the Act.

For the purpose of paragquf!s (d) and (g), the licensee may disregard a liability or a contingent liability that:

{(f) isa contingent liabiﬁty that ia neither a derivative nor a liability from underwriting securities or managed
investment preducts; or ,

(g) the licensee reasonably estimates has a probability of less than 5% of becoming an actual lability; or

(h) is covered’by money or property that the licensee holds in a separate account under Part 7.8 of the Act or on
trust for clients; or )

(i) is adequately secured as defined in paragraph (a) or (b) of the definition of “adequately secured” under this
licence; or -

{H isa Ha_bility incurred by entering into a transaction on a licensed market that is to be settled using a clearing
and settlement facility, the operation of which is authorised by an Australian CS facility licence; or

(k} isunder a foreign exchange contract and the licensee is required to have $10 million of tier one capital under
another condition of this licence because the licensee has entered a foreign exchange contract as principal; or

(D isunder a derivative where:
(i) the licensee does not make a market in derivatives; and
(ii} the licensee entered into the dealing for the purposes of managing a financial risk; and

(iii) either the licensee’s dealings in derivatives are not a significant part of its business or of the business of
it and its related bodies corporate taken together; and

(iv) the licensee did not enter into the dealing on the instructions of another person; or
{(m) isunder a foreign exchange contract wherethe licensee:
(i) does not make a market in foreign exchange contracts; and

(if) entered into the contract for the purposes of enabling a payment in one of the currencies under the
foreign exchange contract; and

(iti) did not enter into the foreign exchange contract on the instruction of anog;ler person; ar
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(n) oecurs in circumstances where a licensee agrees to provide credit to another person under a matgin lending
facility and the credit remains undrawn or a portion of the credit remains undrawn.

In this condition, a reference to a client includes a person who acquires or disposes of financial products ina
transaction that the licensee entered into at a price the licensee stated in the course of making a rarket.

Reporting Triggers and Requirements for Financial Requirement Conditions of this licence
17. The licensee must ensure the reporting requirements under conditions 18 and 19 of this licence are met where
either paragraph (a) or paragraph (b) applies:
(a) the trigger points described in paragraphs (i) and (ii) below occur:
(i) the licensee has adjusted liabilities of more than $1 miltion and less than or equal to $100 million; and
(i) the licensee has an ASLF of less than 5.5% of adjusted liabilities; or
(b) the trigger points described in paragraphs (i), (i) and (iil) below occur:
(i) the licensee has adjusted liabilities of more than $100 million; and
(i) the licensee does not have $100 million ASLF; and

{iif) the licensee has an ASLF that is less than $500,000 above the minimum ASLF required under condition
16 of this licencé. .

18. Where the licensee’s ASLF is below the trigger points, the licensee must not enter into any transactions with
clients that could give rise to further liabilities, contingent liabilities or ather financial obligations until the
licensee's board or other governing body has certified in writing that, having conducted reasonable enquiry into
its financial position, there is no reason to believe that the licensee will fail to ¢omply with its obligations under
section 124 of the Act. ‘

19. Where the licensee’s board or other governing body has made the certification required under condition 18, the
licensee must ensure that the licensee's board or other governing body certifiés in writing at least monthly that,
having conducted reasonable enquiry into its financial position, there is no reason to believe that the licensee will
fail to comply withits obligations under section 912A of the Act until the Licensee's ASLF continuously exceeds
the trigger point for a period exceeding one month.

20. The licensee must keep each certification issued by the licensee’s board or other governing body under conditions
18 and 19 of this licence for atleast 5 years from the date of such certification. The licensee must provide ASIC
with a copy of each certification within 3 business days of the date of each certification.

Audit Opinion on Financial Requirements

21. The licensee must lodge with ASIC an opiriion by a registered company auditor ("the audit opinion") addressed
to the licensee and ASIC for the following periods:

(a) for each financial year, at the same time the licensee is required to lodge a balance sheet under Part 7.8 of the
Act; and

(b} for any period of time that ASIC requests, by the date ASIC requests the audit gpinion to be lodged;

_
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that states whether during:
(¢) any part of the period for which the licensee:
()

(ii} relied on being a body regulated by APRA, on a positive assurance basis, the licensee was a body
regulated by APRA; and

(d) any remaining part of the period: o
{i} intheauditor's opinion, the licengee:

(i)

ABN: 68 077 208 461

relied on being a market participant or a clearing participant, on a positive assurance basis, the licensee
was a participant in the market conducted by:

(A) ASX;or

(B)

(A)

(B

€

(D)

(E)

®)

(G}

except for any period stated in the report when the licensee purports to comply with subparagraph
10(c)iid}, {iv) or (v), following an examination of the documents the licensee relies on in complying with
"Option 1" or "Option 2" as defined under this licence, the auditor has no reason to believe that:

LA INVESTMENT MANAGEMENT LIMITED

©Licence No: 220281

Eifeclive

SEE, that restricted its financial services business to participating in the market and incidental
business supervised by SFE; and

complied with all the financial requirements under conditions 10 to 20 (inclusive) of this licence
other than paragraph 10(c) of this licence, except for paragraph (e) of the definition of "Option 1"
under this licence:if the licensee purports to comply with "Option 1*; and

except for any period stated in the report when the licensee purports to comply with subparagraph
10(c)(iii), (ivyor (v), had atall times a projection (covering at least the following 3 months) that
purports to, and appears on its face to comply with, paragraph (a) of the definition of "Option 1" or
paragraph (a} of the definition of "Option 2" under this licence (depending on which option the
licemiéee purports to be complying with); and

except for any period stated in the report when the licensee purports to comply with subparagraph
10{(c)(iii), (iv) or (v), correctly ealculated the projections on the basis of the assumptions the licensee
adopted for the projections described in subparagraph (d)(i)(B) of this condition; and

for any period when the licensee relied on subparagraph 10{c)(iii) of this licence, has cbtained from
an Australian AD] or a foreign deposit-taking institution approved in writing by ASIC asan
eligible provider an enforceable and unqualified commitment to pay on demand from time to time
an unlimited amount fo the licensee, or the amount for which the licensee is liable to its creditors at
the time of demand to the licensee’s creditors or a trustee for the licensee's creditors; and

for ahy period when the licensee relied on subparagraph 10{c)(iv), following an examination of the
documents prepared for subparagraph 10(c)(iv)(C), the licensee complied with subparagraph
10{c)(iv}(A) and subparagraph 10(c)(iv}(C) for the period to which the report relates; and

for any period when the licensee relied on subparagraph 10(c)(v), the licensee complied with
subparagraph 10{c){(v}(A) and (B); and .

for any period when the licensee relied oh Alternative A in subparagraph 10(c)(v)(E), the parent
entity has provided an enforceable and unqualified commitment to pay on demand from time to
time an unlimited amount to the licensee or to meet the licensee’s liabilities.
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(A) the licensee did not satisfy the requirements of paragraph 912A(1)h) of the Act for managing the
risk of having insufficient finarcial resources to comply with the conditions of this lcence; or

(B) the licensee failed to comply with the cash needs requirement using either "Option 1" or "Option 2"
as defined under this licence {as applicable} except for:

(1) paragraphs (a}, (c) and {e) of the definition of "Option 1" as defined under this licence; or
{2) paragraphs (a) and (c} of the definition of "Option 2" as defined under this licence; or

(C) if the licensee relied on "Option 1" as defined under this licence, the assumptions the licensee
adopted for its projection were unreasonable; or

(D} if the licensee relied on "Option 2" as defined under this licence, the basis for the selection of
assumptions to meet the requirements for its projection adopted was unreasonable; and

(iif) for any period when the licensee rélied on subparagraph 10(c)(iv), following an examination of the
documents prepared for subparagraph 10{c)(iv}(C), the auditor has no reason to believe that:
(A) the licensee did not satisfy the requiréments of paragraph 912A(1)(h) of the Act for managing the
risk of having insufficient finandal resources to comply with the conditions in this licence; and
(B} the basis for the selection of the assumptions adopted was unzeasonable; and
{iv) for any period when the licensee relied on subparagraph 10{c}(v) under Alternative B, following an
examination of the documents prepared for Alternativé B, the auditor has no reason to believe that:
(A) the licensee did not satisfy the requirements of paragiaph 912A(1)(h) of the Act for managing the
risk of having insufficient financtal resources to comply with the conditions in this licence; or
(B) the basis for the selection of the assumptions adopted was tjn.t_'easonable.

Professional Indemnity Compensation Requirements )
22. The licensee must maintain an insurance policy covering professional indemmity and fraud by officers that:
{a) isadequate having regard to the nature of the activities carried out by the ficensee under the licence; and
(b) covers claims amounting in aggregate to whichever is the lesser of: - ‘
i %5 mi]Hdn; or . '
(if) the sum of the value of all IDPS property of all IDPS for which it is the operator and all scheme property
of all registered schemes for which it is the responsible entity.

External bisputes Resolution Requirements

23. Where the licensee provides financial services to retail el'iénts, the licensee must be a member of one or more
External Disputes Resolution Scheme(s) ("EDRS") which covers, or together cover, complaints made by retail
clients in relation to the provision of all of the financial services authorised by this licence.

24, Where the licensee ceases to be a member of any EDRS, the licensee must notify ASIC in writing within 3
business days:

(a) the date the licensee ceases membership of the EDRS(s); and

I
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(b) the reasons the licensee's membership of the EDRS(s) has ceased (including circumstances where the EDRS is
no longer operating, failure by the licensee to renew their membership of the EDRS or where the EDRS has
terminated the licensee's membership of the EDRS); and

(c) details of the new EDRS(s) the licensee intends to or has joined (including the date the membership
commences and the name of the EDRS); and

(d) details that provide confirmation that the licensee is covered by EDRS5(s) covering complaints made by retail
clients in relation to the provision of all of the financial services authorised by this licence.

Agreement with Holder of Financlial Product on Trust
25. [ the licensee:
(2} operates a registered scheme in the capacity of a responsible entity; or
(b} operates an IDPS as an IDPS ope;a’cdr; or
{c) provides a custodial or depos_i_.tofy service;
and in the course of operating that scheme or providing that service the licensee enters into an arrangement:
(d) with another person ("holder") to hold scheme P‘roperfjr,_ IDPS property or to hold financial products on trust
for or on behalf of the licensee or another person; or .

(e) between a responsible entity or IDPS operator in that capacity'and another person (“master custodian™)
under which the master custodian is authorised to arrange for a third person ("subcustodian") directly or
) indirectly to hold scheme property or IDPS property; or
( (f) with a subcustodian arranged by a master custodian;
the licensee must ensure that at all times:
(g) the arrangement is covered by a contract that is in writing: and
(h) the eontract clearly specifies:
(i) the nature of the arrangement and the obligations of each party;and -
(ii) the rights that the parties will have in relation to ongoing review and monitoring of the holder or any
subcustodian or for an agreement made by the licensee with a master custodian ("master agreement"),
( the master custodian and the standards against which their performance will be assessed; and
{iii} how the holder, any subcustodian oz for a master agreement, the master custodian will certify that it
complies with, and will continue to comply with, the tequirements of ASIC Regulatory Guide 133
(formerly referred to as Policy Statement 133) when read in conjunction with ASIC Regulatory Guides
148 and 167 (formerly referred to as Policy Staterhents 148 and 167) (as each of those Regulatory Guides
is in force as at the date of this licence); and .
(iv) how instructions will be given to the holder, subcustodian or for a master agreement, the master
custodian; and :
(v) how the client of the licensee will be compensated if the client suffers any loss due to a failure by the
holder, any subcustodian, or for a master agreement, the master custodian, to comply with its dubes or
to take reasonable care based on the standards applying in the relevant markets for the assets held and
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The contract is not required to contain the matters specified in paragraph (iif), (v) or (vi) or to be in writing to the
extent that the licensee establishes by documentary evidenee that it is not practicable for the licensee to:

(a)
{b)

and provided that the licensee has disclosed to the client that these terms will not be included.

Property
26. The licensee must ensure that.at all times:

(a)

®)

LM INVESTMENT MANAGEMENT LIMITED

ABN: 68077 208461 - " licenceNo: 200381

the extent to which the holder, any subeustodian, or for a master agreement, the master custodian, must
maintain a minimum level of professional indemnity insurance; and

(vi) that the holder, any subcustodian and for a master agreement, the master custodian is prohibited from
taking a charge, mortgage, lien or other encumbrance over, or in relation to, the assets held under the
arrangement unless it is for expenses and outlays made within the terms of the contract (but not
including any unpaid fees of the holder, master custodian or subcustodian) or in accordance with the
licensee's instructions; and

(vid) in the case of a responsible entity or IDPS operator who has a master agreement, what should be in the
written contract with anty subcustodian used in accordance with these conditions including the liability
of the subcustodian to the master custodian and the licensee when acts or omissions of the subcustodian
are in breach of the subcustodian's ebligations; and

(viii}how records of the assets held will be kept and maintained by the holder, any subcustodian or for a
master agreement, the master custodian; and

(ix) requirements for reporting by the holder, any subcustodian or for a master agreement, the master
custadian, including notifications of any dealing in or transfers of the assets; and

(x) requirements for the holder to-provide all reasonable access and assistance to any registered company
auditor engaged to conduct an audit in relation to the licensee,

hold the relevant financial products (being property outside Australia) itself; or

engage 4 custodian that is willing to include such matters in the contract to hold that property on reasonable
comumercial terms;

inrelation to a registered scheme for which the licensee is the responsible entity, the holder of any scheme
property complies with the requirements of ASIC Regulatory Guide 133 (formetrly referred to as Policy
Statement 133) (as ini force as at the date of this licence) relating to the holding of scheme property and
maintains proper records identifying the scheme property; and

in relation to any custodial or depository service that the licensee provides other than as the operator of an
IDPS, the holder of any property, complies with the requirements of ASIC Regulatory Guide 133 (formerly
referred to as Policy Statement 133) except requirements expressed to apply to duties under s601FC(1)(i),
when read with ASIC Regulatory Guides 148 and 167 (formerly referred to as Policy Statements 148 and 167)
(as each of those Regulatory Guides is in force as at the date of this licence), and maintains proper records in
relation to the financial products held.
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Prohibition o Operate Managed Discreticnary Account Service
27. The licensee must not provide an MDA service to a retail client except when operating a registered scheme.

Retention of Financlal Services Guides, Sfatements of Advice and Material Relating to Personal Advice
28. Where the licensee provides financial product advice to retail clients, the licensee must ensure that copies

{whether in material, electronic or other form) of the following documents are retained for at least the period

specified:

(@) each Financial Services Guide ("FSG") (including any Supplementary FSG) given by or on behalf of the
licensee, or by any authorised representative of the licensee while acting in that capacity - for a period
commencing on the date of the FSG and continuing for at least 7 years from when the document was last
provided to a person as a retail client;and

{(b) arecord of the following matters rel%ting to the provision of perscnal advice to a refail client {other than
personal advice for which a Statement of Advice ("SOA") is not required or for which a record of the advice
is kept in accordance with subsection 946B(3A) ): -

(i) the client's relevant personal cireumstances withih the meaning of subparagraph 945A(1)(a)(i); and

(i) the inquiries made in relation to those personal circitmstances within the meaning of subparagraph
945A(1)a)(H); and N

(i) the consideration and investigation conducted in relation to the subject matter of the advice within the
meaning 6f paragraph 945A(1)(b); and E

(iv) the advice, including reasons why advice was considered to be "appropriate” within the meaning of
pardgraphs 945A(1)a} to (c), -

fora period of at least 7 years from the date that the personal advice was prbvided;

(c) any SOA provided by or on behalf of the licensee, or by any authorised representative of the licensee while
acting in that capacity - for a period of at least7 years from the date the document was provided o the client.

29. The licensee rhus§ establish and maintain measures that ensure, as far ag is.-reasonably practicable, that it and its
representatives comply with their obligation to give dlients an FSG as and when required under the Act. The
licensee must keep records about how these measures are implemented and monitored,

Terms and Definifions

In this licence references to sections, Parts and Divisions are refefences to provisions of the Corporations Act 2001
("the Act”) unless otherwise specified. Headings contained in this licence are for ease of reference only and do not
affect interpretation. Terms used in this licence have the same meaning as is given to them in the Act {including, if
relevant, the meaning given in Chapter 7 of the Act) and the following terms have the following meanings:

actual or contingent liabilities of the relevant kind means:
(a) anactual or contingent monetary liability; or

eh B
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{b) an actual or contingent liability under a non-standard miargin lending facility, in the circumstances
determined under the terms of the facility, to ransfer marketable securities to the client.

adequately secured means:
(a) secured by an enforceable charge over financial products (other fhan financial products issued by the licensee or
its associate) if;
(i) the financial products are:
(A) regularly traded on:

(1) afinancial market {as defined in subsection 767A(1) of the Act and disregarding subsection 767A(2)
of the Act) operated by a market licensee or a licensee other than the licensee or its associate that in
the reasonable opinion of the licensee produces sufficiently reliable prices to assess the value of the
security provided by the cliarge;

(2) an ASIC-approved foreign market under ASIC Regulatory Guide 72 {formerly referred to as Policy
Statement 72) as at the date of this licence; or

(3) aforeign marketapproved. in writing for the'purpose by ASIC; or

(B) interests in a registered scheime for whiich withdrawal prices are regularly quoted by the responsible

entity and the licensee believes on reasonable grounds that withdrawal may be effected within 5

business days; and _ ' R

(ii) the market value of these financial products eqials not less than 120% of the amount owing or not less than
109% of the amount awing if the financial products are debt instruments; or
(b) secured by a registered first niortgage over real estate that heis a fair market valuation at least equal to 120% of the
amount owing; or _ _ :
{c) owing from an eligible provider; or _ N _
(d) secured by an enforceable charge over amounts owing to another licensee which themselves are adequately
secured. .

adjusted assets means the value of total assets as they would appearon a balénce sheet at the time of calculation
made up for lodgement as part of a financial report under Chapter 2M of the Act if the licensee were a reporting
entity: ‘ .

(2) minus the value of excluded assets that would be included in the calculation; and

{b) minus the value of any receivablg of the licensee that would be included in the calculation, up to the amount that
the licensee has excluded from adjusted labilities on the basis that there is an enforceable right of set-off with that
receivable; and :

{c) minus the value of any assets that would be includéd in the calculation that are encumbered as a security against
liability to a person that provides a security bond to ASIC up to the amount of the bond; and
(d) minus the value of any assets that would be included in the calculation that may be required to be applied to

satisfy a liability under a credit facility that is made without recourse to the licensee up to the amount of that
liability excluded from adjusted liabilities; and

15
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(e) plus
(i) the amount of any eligible undertaking that is not an asset; or
(ii) if the eligible undertaking is for an unlimited amount, an unlimited amount;
pro{rided that if the eligible undertaking is given by a person who is an eligible provider only because of
paragraph (b) of the definition of “eligible provider” under this licence, the amount added may be no more than

one quarter of the eligible provider’s net assets {excluding intangible assets) as shown in the most recent audited
financial statements lodged with ASIC; and

(f) for calculating ASLE, plus the value of any current assets of any trust (other than a registered scheme) of which
the licensee is trustee as if they would appear on the balance sheet as assets of the licensee except to the extent the
value exceeds the sum of:

(i) the current liabilities of the trust as if they ‘would appear on the balance sheet as assets of the cencee; and
{ii} any adjustments to ASLF that are g‘ﬂésult of-clurrent assets, liabilities and contingent liabilities of the trust for
accounting purposes being included in calculating adjustments; and

(g) for calculating ASLF, plus the valie of the applicable pénq_zentage as set out in paragraphs (c)(i) ard (jii) of the
definition of “standard adjustments” under this licence of the value of any current assets that would be acquired
in return for paying a contingent liability as set out in paragraphs (c)(i) and (iii) of the definition of “standard
adjustments” under this lidence up to the value of the applicabls perceniage of the relevant contingent liability.

adjusted liabilities meatis the arriount of total _liabi]iﬁe’_-'sté':s'fl"'iey would appear on a balance sheet at the time of

calculation made up for lodgement as part of a financial teport under Chapter 2M of the Act if the licensee were a

reporting entity: - ' : »

(a) minus the amount of any ligbility under any subordinated debt approved by ASIC; and

(b} minus‘rtﬁe amount of any liability that is the subject of an enforceable right of set-off, if the corresponding
receivable is excluded from adjusted assets; and

(c) minus tl'lé'ampunt of any liability under a credit facility that is made without recourse to the licensee; and

(d) for calculating ASLF, plus the amount of the total current liabilities of any trust (other than a registered scheme)
of which the licensee is frustee as if they would appear on the balance sheet as liabilities of the frustee; and

(e) plus the value of any assets that are encumbered as a security against dnother person’s liability where the licensee
is not also liable, but onfy up to the amount of that other person’s Hability secured or the value of the assets
encumbered after deductirig any adjustments under this licence; whichever is lower.

adjusted surplus liquid funds or ASLF means surplus liquid funds minus either:
(a) the standard adjustments (refer to the definition of "standard adjustments” under this licence); or
(b} such other adjustments as ASIC may from time to tirne consent to in writing,

clearing participant means a clearing participant in the licensed clearing and settlement facility ("CS Facility”) as
defined in the operating rules of Australian Clearing House Pty Limited {"ACH"), as at the date of this licence, that
complies with those operating rules relating to financial requirements, taking Into account any waiver by ACH.

PSSP Ry KubnRrtirgte
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customer service representative means call centre staff or front desk staff who deal with initial gueries from
customers,

derivative means "derivatives" as defined in section 761D of the Act (ineluding regulation 7.1.04 of the Corporations
Regulations} and:

(a) includes “managed investment warrants” as defined in this licence; and
(b) excludes "derivatives” that are "foreign exchange contracts” as defined in this licence.

eligible custodian means:

(a) an Australian ADI; or :

(b) amarket participant or a clearing pa;tfdﬁant; or

{c) asubcustodian appointed by a petson of the kind referfed to in (a) or (b) of this definition,

eligible provider means: )
(@) an Australian ADI;or .~
(b) an entity (other than a registered scheme of which the licensee or the Hicensee's associate is the responsible entity):

() whose ordinary shares are listed on a licensed market or an ASIC-approved foreign exchange under ASIC
- Regulatory Guide 72 (formerly referred to as Policy Statement 72} as at the date of this licence; and

(i) that had net assets (excluding intangible assets) of more than $50 million, as shown in the most recently
audited financial statements of the provider lodged with ASIC; and

(iii) that the licénsee has o reason fo believe no tonger has net assets of at least that amount; or

{c) an Austréjj_'an government (i.e. the Commonwealth or & State or Territory govem‘fnent) or a government of a
country that'is a member of the Organisation for Economic Co-operation and Development (“OECD country
government”), or an agency or instrumentality of an Australian or OECD country government; or

(d) a foreign deposit-taking institution that is regulated by an ASIC - appreved regulator; or
(e) a foreign deposit-taking institution approved in writing by ASIC for this purpose; or

(B an Australian CS facility licensee; or

(g} an entity approved by ASIC in writing for this purpose.

eligible undertaking means the amount of a financial commitment that is:

(2) payable on written demand by the licensee (disregarding any part previously paid or any amount that would be
repayable as a current liability or, for calculating NTA, as a liability by the licensee if money were paid), provided
by an eligible provider in the form of an undertaking to pay the amount of the financial commitment to the
licensee, and that:

(i} isan enforceable and ungualified obligation; and
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{ii) remains operative (even if, for example, the licensee ceases to hold an AFS licence) until ASIC consents in
writing to the cancellation of the undertaking; or

(b) approved in writing by ASIC as an eligible undertaking.

excluded assets means:
{a) intangible assets (i.e. non-monetary assets without physical substance); and

(b) except when allowed under paragraphs (e) or {f) of this definition, assets owing or receivables {"receivables”)
from or assets invested in, any person who:

(i) is anassociate of the licensee; or
(ii) was an associate of the licensee at the time the liability was incurred or the investment was made; or

(iif) became liable to the licensee becauseof, or in.connection with, the acquisition of interests in a managed
investment scheme the licensee opeétates; and .

(c) except when allowed under paragraph (g) of this defnition, assets:
(i) held as a beneficial interest or an interest in a managed investment scheme; or
{ii) invested in any superantuation product, in respect of whiich the licensee or its associate may exercise any
form of power or control; and ' :
{d) except when allowed unider paragraphs (e or (f) of this definition, receivables from the trustee of any trust in
respect of which the licensee or its associate may exercise any form of power or control; and
{e} despite parag@ph's {b) and (d} of this definition, a receivable is not excluded to the extent that;
() itis adequately secured; or
(i) the following apply:

(A) it is receivable as.a result of a transaction entered into by the licensee in the ordinary course of its
business on its standard commercial terms applicable to persons that are not associated with the
licengee on an arm’s Iength basis; and o

(B) no part of the consideration in relation to the transaction is, in substance, directly or indirectly invested
in the licensee; and

(C) the total valize of such assets (before any discount is applied)' is not more than 20% of the assets less
liabilities of the licensee; and L

(D) for the purposes of caleulating ASLF, the amount is further discounted by 10% of the value after any
adjustment required by paragraph (a} or (b} of the definition of "adjusted surplus liquid funds" in this
licence; or : .

(iii) the following apply: )

(A) itis receivable from an insurance company that is a body regulated by APRA and results from a
transaction entered into by the licensee in the ordinary course of its business on its standard commercial
terms applicable to persons that are not assaciated with the licenisee on an arm's length basis; and

(B) there is no reason to believe that any amount invested in the licensee would not have been invested if

the transactions that caused the receivable had not taken place or were not at the time of the investment
expected to take place; and
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(C) there is no reason to believe that the recoverability of the receivable will materially depend on the value
of an investment by any person in the licensee; and

(D) the total value of the receivables under this subparagraph (iii) before any adjustment required by
patagraph (a) or (b) of the definition of "adjusted surplus liquid funds” in this licence is applied is not
more than 60% of the adjusted liabilities of the licensee disregarding this subparagraph (iii); or

{iv) ASIC consents in writing to the licensee treating the amount owing as not being an excluded asset; and

{f) despite paragraphs (b} and (d) of this definition, the licensee can include a receivable amount to the extent that it
is owing by way of fees from, or under rights of reimbursement for expenditure by the licensee out of property

of, a superannuation entity as defined in the Superannuation Industry (Supervision) Act 1993, an IDPS or a

registered scheme ("scheme"} to the extent that the receivable:

(i) exceeds amounts invested by the schemie:in, or lent (other than by way of a deposit with an Australian ADI
in the ordinary course of its banking business) directly or indirectly by the scheme to, the licensee, a body
corporate the licensee controls, a body corporate that controls the licensee or a body corporate that the
licensee’s controller controls; and :

(if) if receivable by way of fees, fepresents no more fees than are owing for the last 3 months; and
(iii) if receivable under rights of reimbursement for expenditure by the licensee, has not been receivable for more
than 3 months; and

(g) despite paragraph (c) of this definition, the licensee does not have to exclude a managed investment product
unless any part of the amount invested is, in substance, directly or indirectly, invested in the licensee.

financiat asset means cash, cheques, orders for payment of money, bills of exchange, promissory notes, securities,
deposit products and interests in managed investment schemes (including where the managed investment scheme
invests in direct real property or mortgages} but does not include a derivative.

foreign exchange contracts means "foreign exchange contracts” as defined in section 7614 of the Act (including
regulation 7.1.04 of the Corporations Regulations} and includes "derivatives”, as defined in section 761D of the Act,
that are foreign exchange contracts.

ID?S means an investor directed porifolio service in relation to which the licensee has relief under Class Order 02/294
as at the date of this licence and as amended by any disallowable legislative instrument, or relief under any
disallowable legislative instrument that replaces Class Qrder 02/294.

IDPS property means property acquired or held through an IDPS other than property held by a client.

incidental property means:

{a) assets of any kind which are necessary for, or incidental to the effective operation of the scheme, the total value of
which, and the total liability that may arise from the holding of which, does not exceed 10% of the value of the
assets net of liabilities other than liabilities to members as members of the scheme; and
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(b} cash, deposits or current accounts with an Australian ADI or units in a cash management trust that are held for
no more than 3 months pending investment in assets to which the scheme relates, or expenditure or distribution
to members; and

{c} derivatives, where:

(i} the value or amount of the derivative will ultimately be determined, derived or varied by reference to
something else for the purposes of section 7610(1)(c} of the Act which is related to or may significantly and
directly affect the receipts or costs of the fund; and

(i) the derivative is acquired or disposed of by the licensee as a hedge which has the primary purpose of
avoiding or limiting the financial consequences of fluctuations in, or in the value of, receipts or costs of the
fund.

managed investment warrant means a finangial product;

{a) thatis a financial product of the king referred to in subparagraph 764 A(1)(b)(ii) or 764A(1)(ba)(ii); and
(b) would be a derivative to which section 761D applies apart from the effect of paragraph 761D{3)(c); and
(c) thatis transferable. -

market participant means: .

(2) a participant as defined in the operating rules of ASX Limited ("ASX")h-as at the date of this licence (other than a
Principal Trader, tinless the Principal Trader is registered as a Market Maker), who complies with the ASX's
operating rules that relate to financial requirements, taking into account any waiver by ASX; or

(b} a participant in the licensed market operated by Sydney Futures Exchange Limited ("SFE") that:

(i) restricts its financial services business to participating in the licensed markef and incidental business
supervised by SFE; and

(if) complies with the SFE's operating rules, as at the date of this licence, that relate to financial requirements,
taking ihto account any waiver by SFE.

MDA service means a service with the following features:
{a) aperson ("the client") makes client contributions; and
(b) the client agrees with another person that the client's portfolio assets will:

(1) be managed by that ather person at their discretion, subj:ec't to any limitation that may be agreed, for
purposes that include investment; and

(if) notbe pooled with property that is not the client's portfolic assets to enable an investment to be made or
made on more favourable terms; and

(iii) be held by the client unless a beneficial intefést but not a legal interest in them will be held by the client; and

{c} the client and the person intend that the persan will use client contributions of the client to generate a financial
return or other benefit from the person's investment expertise.

20

20



Page 21 0of 26 Docld: 0L0310250 ACNOT7 208 461

Australian Financial Services Licence

LM INVESTMENT MANAGEMENT LIMITED

ABN:6B077208461 - . | licence No: 220281

net tangible assets or NTA means adjusted assets minus adjusted liabilities,

old law securities options contracts means "options contracts” as defined under section 9 of the Act immediately prior
to 11 March 2002 which were "securities” as defined under section 92(1) of the Act immediately prior to 11 March 2002.

Option 1 means the reasonable estimate projection plus cash buffer basis where the licensee is required to:

(a) prepare a projection of the licensee's cash flows over at least the next 3 months based on the licensee's reasonable
estimate of what is likely to happen over this term; and

(b) document the licensee's calculations and assumptions, and describe in writing why the assumptions relied upon
are the appropriate assumptions; and -

{¢) update the projection of the licensee's gash flows when those cash flows cease to cover the next 3 months or if the
licensee has reason to suspect that an updated projection would show that the licensee was not meeting
paragraph {d) of this definition; and T

(d) demonstrate, based on the projection of the licensee’s cash flows, that the licensee will have access when needed
to enough financial resourees o meet its liabilities over the projected term of at least 3 months, including any
additional liabilities the licensee projects will be incurred during that term; and

(e) hoid (other than as krisstee) or be the trustee of a relevant trust that holds, in cash an amount equal to 20% of the
greater of: ¥ ' :

(i) the cash outflow for the projected period of at least 3 months (if the piojection covers a period longer than 3
monthg; the cash outflow may be adjusted to praduce a 3-month average); or

(ii) the licensee's actual cash outflow for the most recent financial year for which the licensee has prepared a
profit and loss statement, adjusted to produce-a 3-month average. _

For the purposes of this definition references to the licensee's cash flow include the licensee's own cash low and any

cash flow of a relevant trust but do not include cash flows of any other trust.

For the purposes of paragraph (e} of this definition, "cash” means:
(A) current assets vahied at the amount of cash for which they can be expetted to be exchanged within 5 business
days; or

(B) acommitment to provide tash from an eligible provider that can be drawn down within 5 business days and has
a maturity of at least a month;

but does not include any cash in a relevant trust if the licensee has reason to believe that the cash will not be available
to meet all of the projected cash flows of the licensee.

Option 2 means the cash needs requirement on the contingency-based projection basis where the licensee is required

to:

{a) prepare a projection of the licensee’s cash flows over at least the next 3 months based on the licensee's estimate of
what would happen if the licensee’s ability to meet its liabilities over the projected term (including any liabilities
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the licensee might incur during the term of the projection) was adversely affected by commercial contingencies
taking into account al contingencies that are sufficiently likely for a reasonable licensee to plan how they might
manage themn; and

(b) document the licensee’s calculations and assumplions, and describe in writing why the assumptions relied upon
are the appropriate assumptions; and

{c) update the projection of the licensee's cash flows when those cash flows cease to cover the next 3 months or if the
licensee has reason to suspect that an updated projection would show that the licensee was riot meeting
paragraph (d) of this definition; and

(d) demonstrate, based on the projection of the licensee's cash flow, that the licensee will have access when needed to
enough financial resources to meet its liabilities over the projected term of at least 3 months, including any
additional liabilities the licensee might incur during that term.

For the purposes of this definition references to the licehg_ee's cash flow include any cash flow of a relevant trust.

regulated trust account means:

(a) atrustaccount maintained by an authorised trustee corporation under the law of a State or Territory; or

(b} asolicitor’s trust account; or :

{¢) arealestate agent'strust aceount; or :

(d) a trust account _:crtéihtained by an entity other than the licénsee and that provides protections similar to the
accounts described in paragraphs (a) to (c} of this definition, and is approvéd by ASIC for the purpose in writing,

relevant tm_s‘t: means, for the puxposes of the definitions of "Option 1" and "Option 2" of this licence, a trust:

(a) where 'éubstantially all of the financial services business carried on by the licensee is carried on as trustee of a
trust; and =

(b} thatitis not a registered scheme or a superannuation entity as defined in subsection 10(1) of the Superannuation
Industry (Supervision) Act 1993,

special custody assets means; .
(a) for serviced strata schemes, cash held ina regulated trust account for the purposes of:
(f) refurbishment or improvement of real property associated with the scheme; or

(i} alleviating seasonal fluctuations in payments of income from the scheme in accordance with provisions in
the constitution; '

provided that no more is held than the licensee reasonably considers necessary for the relevant purpose; and

{b) cuwrrency and chattels (other than documents) that it would not be reas onably practicable for a person other than
the responsible entity to hold; and -

{c) funds received from members of the scheme within the previous 6 months held in a regulated trust account; and
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(d} cashheld for up to 3 months in an account with an Australian ADI styled as a trust account that is audited at least
once every & months by a registered company auditor where the auditor’s report states that in the auditor's
opinion the account has been operated in accordance with the trust:

(i} pending payment to members; or

{ii) to meetexpected expenses (not including investments) over a 3 month period; or

(iii} pending application in acquiring a mortgage and paying any fees and costs incidental to the acquisition; and
{e) contractual, lease or licence rights that are not assignable except with the consent of the member or that it would

not be reasonably practicable to assign (other than to a new responsible entity) and any documents evidencing
those contractual, lease or licence rights; and

(f) assets of trivial value; and .
(g) levies of a time sharing scheme which are held in an account with an Australian ADI styled as a trust account that
is audited at least twice annually by a registered company auditor where the report from the auditor is provided

to the responsible entity’s board or compliance committee and states that in the auditor's opinion the account has
been operated in accordance with the trust; anéd "
(h) mortgages or documents of title held unider a mortgage where:

{i) particular members hqvé a specific beneficial or legal miér.est in the mortgage; and

(ii) the mortgage was ._aéE]’uired after disclosure in writing to the relevant members (at the time of the acquisition)
of all information that would have been required to be in a Product Disclosure Staternent {or in relation to
mortgages acguired before Division 2 of Part 7.9 applies to interests in the registered scheme a disclosure
docurnent vitder Chapter 6D of the Act) if an offer of interests in the registered scheme conferring rights in
connection with that mortgage had been made immediately prior to the inortgage; and

(iii) either of the fellowing applies: :
(A) the morigage was acquired on the specific direction of the relevant memibers (at the time of acquisition

of the interest); or

(B) rmiembers are able to withdraw from that mortgage for a period of 14 days commencing on the date of
disclosure under sub-paragraph (h)(ii) of this definition; and '

(iv) the scheme does not involve the mortgage being sold prior to its discﬁarge; and
(i) land or other real property relating to a time-sharing scherne.

standard adjustments means:
(a) discounts as follows:

(i} 8% for the values that reflect obligations to pay the licensee a certain swm maturing beyond 12 months unless
the interest rate applicable is reset to reflect market interest rates at least annually; and

(i) 16% for the values that reflect any assets other than:
{A} an obligation to pay the licensee a cértain sum; or
(B) aderivative; or

(C} aninterest in property held in trust by another licensee under Division 3 of Part 7.8 of the Act or the
rights to money held by another Heensee in an account under section 981B of the Act; and

Serarsian Seatligh S
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(b) 8% of the values that reflect others obligations to pay the licensee a certain sum except to the extent that the asset
is adequately secured or is a right against another licensee in respect of money or property held by that other
licensee in an account under section 981B or held in trust under Division 3 of Part 7.8 of the Act; and

{c) the following amounts for contingent Liabilities and contingent liabilities of any trust {other than a registered
scheme} of which the licensee is trustee:

(i) 5% of any contingent liabilities that can be quantified under an underwriting or sub-underwriting of
financial products except:
(A} during the 5 business days after the commitment is assumed; and
(B} during any period it is unlawful to accept applications for the financial products to which the
underwriting relates (such as under subsection 727(3) or section 1016B) and the period ending 5
business days after the first day on which it becomes lawful to accept applications; and

(C) to the extent that the underwri;e‘f holds funds from persons seeking to acquire the financial products
subject to the underwriting; and '
(if) 5% of the potential liability ofany coritingent liabilities that can be quantified under a derjvative other than
to the extent there is an offsetting position in any of the following or a combination of the following:
(A) the “something else” for the purposes of paragraph 761D(1)(c) of the Act; and
(B) another derivative relating to that something else; and’
(C) athing thatis so similar to the something else as to make the probability of net loss from the liability

under the derivative exceeding any increase in Fhe value of the thing less than 5% in the reasonable and
documénted opinion of the licensee, )

except to the extent that the licensee is of the reasonable opiriion that the risk that they will become liabilities
(or become liabilities to a greater extent than taken into account for the purposes of applying the adjustment)
because of a change in the price or value of the something else is triviak and -

(iii) 20% of the potential liability of any contingent liabilities that can be quantified under a guarantee or
indernrity; :

(d) therelevant p:é:rcentage as set out in subparagraphs (c)(if) and (c)(iii) of the amounts that in the licensee’s
reasonable opinion is the maximum amount that the licensee may be liable for in relation to a contingent liability
referred to in paragraph (c} where the maximum lability carmot be quantified; and

(e} where the licensee has agreed to sell an asset that it does not hold, thie amount of the adjustment that would
apply if it held that asset is to be applied against adjusted assets.

For the purposes of this definition; the risk that a contingent liability will become a liability may be treated as trivial if

the probabilify that this will accur is reasonably estimated by the licensee as less than 5%.

For the purposes of paragraphs (a} and (b} of this definitien, discounts apply against the value of current assets:
{f) used in calculating “adjusted assets” in this licence; and

{g) ofany trust (other than a registered scheme) of which the licensee is a trustee (see subparagraph (f)(ii} of the
definition of "adjusted assets” in this licence); and

(h) that are deducted under paragraph (c) of the definition of “adjusted assets” in this licence as assets to which
recourse may be had for a liability of the licensee where the licensee's liability is limited to those assets but the
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total discounts applied to those assets shall not exceed any excess of the value of the licensee’s assets to which
recourse may be taken over the amount of the liability; and

(i) that is the applicable percentage of the current assets that would be acquired in return for paying a contingent
Yability referred to in subparagraph (c)(i) or (iif) of this definition including rights against a sub-underwriter (see
paragraph (g) of the definition of “adjusted assets” in this licence).

The licensee does not have to apply the discounts to the value of amounts payable from a client in the ordinary course
of its financial services business for financial products that the client has agreed to buy, if the money is required to
be—and in the reasonable estimation of the licensee probably will be—paid no more than 5 business days after the
client became liable.

surplus liquid Funds or SLF means adjusted assets minus adjusted liabilities:

(a} plus any non-current liabilities that We'ié used in calculating adjusted liabilities and the value of any assets that
are encumbered (where the licensee 15 not liable and the assets do not secure another person’s current liability)
that were deducted when calculating the licensee’s adjusted liabilities; and

(b) minus any non-turrent assets that were used in calculating ddjusted assets; and

(c) ifthe licensee is an eligible provider under paiagraph {b) of the definition of “eligible provider” under this
licence—plus one quarter of the value of the licensee’s non-current:assets minus any intangible assets and the
amount of its non-current liabilities. ' :

Tier $500,000 cIa_':ss':‘issets mearis: - ' o
{a) real property (including mortgages or leases over or licences in relation to real property) that is intended to be
kept fer the whole duration of the scheme or, the relevant mortgage; and o

{b) physicalassets including eurrency which as a matter of reasonable practice can be held by a custodian (such as
valuables oz precious metals); and .

{¢) funds received from members within the previous: .
() 6 months if held for the purposes of the initial investment by the responsible entity as part of the scheme; or
(ii) 13 months if held pending payment of expenses of the scheme; -
held in a regulated h-usf‘a:gcounf; and
(d) special custody assets.

trigger point means either of the trigger points described in condition 17 of this licence.

value of assets means, for the purpose of condition 11 of this licence, the value of assets and other scheme property
and/or IDPS property determined as follows:

(a) in the case of assets that would be recognised in preparing a balance sheet for members under Chapter 2M of the
Act - their value as if at that time such a balance sheet was being prepared; and
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(b) in the case of any other scheme property and/or IDPS property - its market value. Por the purpose of this
calculation mortgages held by members of a registered scheme and managed as part of the scheme must be
treated as assets of the scheme.
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Sean Russell

“ A
From: Mitch Ziebell [MZiebell@tuckercowen.com.au]

Sent: Friday, 19 February 2016 3:22 PM

To: Sean Russell; Ashley Tiplady

Cc: David Schwarz,

Subject: LM Investment Management Limited (In Liquidation) (Receivers &

Managers Appointed); Park & Muller & Anor v Whyte (Supreme
Court Proceeding 3508/15)

Attachments: Affidavit of David Whyte sworn 19 February 2016 (TCS01125390).pdf
Saved: 0
Email 1 of 3

Dear Colleagues

Please see attached by way of service, the affidavit of David Whyte swomn 19 February 2016.

The affidavit will be filed this afternoon.

Due to the size of the exhibits, these will follow in two separate emails.

Regards

Mitch Ziebell
Solicitor

E; mziebeil@tuckercowen.com.au
T: 07 300 300 00 | F: 07 300 300 33

Level 15, 15 Adelaide Street, Brisbane | GPO Box 345, Brisbane Qid 4001
Tucker&CowenSolicitors.

First Tier for Insolvency - Doyle’s Guide to the Australian Legal Profession 2015 - and

ranked for Litigation and Dispute Resolution with the most ranked litigators - David Tucker,
Richard Cowen, David Schwarz and Justin Marschke (also recognised again as one of Australia’s

Best Lawyers for litigation by Best Lawyers® International 2016)

Member of MSI Global Alliance
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m

From: Mitch Ziebell [MZiebell@tuckercowen.com.au]

Sent: Friday, 19 February 2016 3:23 PM

To: Sean Russell; Ashley Tiplady

Cc: David Schwarz

Subject: ' LM Investment Management Limited (In Liquidation) (Receivers &

Managers Appointed); Park & Muller & Anor v Whyte (Supreme
Court Proceeding 3508/15)

Attachments: Exhibits (DW-2 to DW-11) to Affidavit of David Whyte sworn 19
February 2....pdf

Saved: 0

Email2 of 3

Dear Colleagues

Please see attached the first volume of exhibits to the affidavit of David Whyte sworn 19 February
2016.

Regards

Mitch Ziebell
Solicitor

E: mziebell@tuckercowen.com.au
T: 07 300 300 00 | F: 07 300 300 33

Level 15, 15 Adelaide Street, Brisbane | GPQ Box 345, Brisbane Qld 4001
Tucker&CowenSolicitors.

First Tier for Insolvency - Doyle’s Guide to the Australian Legal Profession 2015 ~ and

ranked for Litigation and Dispute Resolution with the most ranked litigators - David Tucker,
Richard Cowen, David Schwarz and Justin Marschke (also recognised again as one of Australia's

Best Lawyers for litigation by Best Lawyers® International 2016)

Member of MSI Global Alliance

A
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Liability limited by a scheme approved under Professional Standards Legislation
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From: Mitch Ziebell [MZiebell @tuckercowen.com.au]

Sent: Friday, 19 February 2016 3:23 PM

To: Sean Russell; Ashley Tiplady

Ce: David Schwarz

Subject: LM Investment Management Limited (In Liquidation) (Receivers &

Managers Appointed); Park & Muller & Anor v Whyte (Supreme
Court Proceeding 3508/15)

Attachments: Exhibits (DW-12 to DW-34) to Affidavit of David Whyte sworn 19
February ....pdf

Saved: 0

Email 3 of 3

Dear Colieagues

Please see attached the second volume of exhibits to the affidavit of David Whyte sworn 19
February 2016.

Regards

Mitch Ziebell
Salicitor

E: mziebell@tuckercowen.com.au
T: 07 300 30000 | F: 07 300 300 33

Level 15, 15 Adelaide Street, Brisbane | GPO Box 345, Brisbane Qid 4001

Tucker&CowenSolicitors.

First Tier for Insolvency - Doyle’s Guide to the Australian Legal Profession 2015 - and
ranked for Litigation and Dispute Resolution with the most ranked litigators - David Tucker,
Richard Cowen, David Schwarz and Justin Marschke (also recognised again as one of Australla’s
Best Lawyers for litigation by Best Lawyers® International 2016)

Member of MSI Global Alliance

s/
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Liability limited by a scheme approved under Professional Standards Legislation
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SUPREME COURT OF QUEENSLAND

CITATION:

PARTIES:

FILE NO/S:
DIVISION:
PROCEEDING:

ORIGINATING
COURT:

DELIVERED ON:

DELIVERED AT:

HEARING DATE:

JUDGE:
ORDER:

RE Bruce & Anor v LM Investment Management Limited &
Ors (No 2) [2013] QSC 347

RAYMOND EDWARD BRUCE AND VICKI PATRICIA
BRUCE

(Applicants)

v

LM INVESTMENT MANAGEMENT LIMITED
(ADMINISTRATORS APPOINTED)

ACN 077 208 461 IN ITS CAPACITY AS
RESPONSIBLE ENTITY OF THE LM FIRST
MORTGAGE INCOME FUND

(First Respondent)

and

THE MEMBERS OF THE LM FIRST MORTGAGE
INCOME FUND ARSN 089 343 288

(Second Respondent)

and

ROGER SHOTTON

(Third Respondent)

and

AUSTRALIAN SECURITIES & INVESTMENTS
COMMISSION

(Intervener)

BS 3383 0f 2013
Trial
Application

Supreme Court at Brisbane

20 December 2013
Brisbane

6 September 2013
Dalton J

UPON THE UNDERTAKING of the first respondent that
it will not seek from the FMIF any remuneration, costs or
expenses (including legal fees) of or incidental to the
meeting convened by notice dated 26 April 2013
(including the adjournment thereof):

1. I vacate the order made at paragraph 2 of the orders
of Justice P Lyons of 7 May 2013.
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1}

(21

(3]

2. Trilogy Funds Management Ltd is to pay 7 per cent of
the first respondent’s costs (excluding reserved costs)
of this proceeding on a standard basis to be assessed
or agreed. '

3. The first respondent is to be indemnified from the
FMIF only to the extent of 20 per cent of its costs of
and incidental to this proceeding, excluding any
reserved costs.

COUNSEL: B O’Donnell QC, with P Ahern, for the applicants
D Savage QC, with S Cooper, for the first respondent
GI Litster (Solicitor) for a member of the second respondent
DR Tucker (Solicitor) for the third respondent
SJ Forrest for the intervener

SOLICITORS: Piper Alderman for the applicants
Russells for the first respondent
Synkronos Legal for a member of the second respondent
Tucker & Cowen for the third respondent

Australian Securities and Investments Commission for the
intervener ' '

This is a decision on applications for costs made consequent on a judgment I
delivered on 8 August 2013 in this matter. The substantive proceedings were three
applications together over three days in the civil list. Each concerned who ought to
manage the affairs of the financially siricken first respondent. The contest was
between (i) the then administrators of the first respondent; (ii) Trilogy Funds
Management Ltd (Trilogy), and (iii) a member, Shotton, and ASIC, intervening,
who both contended for an independent liquidator, There were no pleadings, but
the various issues were well enough defined, and success on them was somewhat
scattered amongst the various parties.

The normal rule is that costs follow the event —r 681, Even before the introduction
of r 684, the approach of the Courts was, in appropriate cases, to make costs orders
which reflected parties’ success or faiture on various parts of litigation.! The fairest
way of determining the costs issues falling out of this litigation seems to me to
make orders in accordance with r 684 as to particular parts of the litigation. In
doing so the Court takes an impressionistic and pragmatic view as to what were the
real heads of controversy in the litigation, and strives to avoid assessment in a
complicated form according to issues in the technical sense.,” The general purpose
of an award of costs — indemnity to the successful party — and the effect of the costs

orders made, as compared to the extent of the parties® success in litigation, must be
borne in mind.

In litigation of any complexity, there will be various alternative possible ways to
divide the litigation into units for the purpose of allocating costs ~ see eg., the
various alternatives discussed in Thiess, a defamation case: imputations found

Thiess v TCN Channel Nine Pty Ltd (No 5) [1994] 1 Qd R 156, 207-208.

Thiess (above) pp 208-210; Coomera Resort Pty Ltd v Kolback Securities Ltd & Ors [1998]
QSC 296; BHP Coal Pty Ltd v O & K Orenstein & Koppel AG (No 2) [2009] QSC 64,
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proved; occasions of publication, etc. Following the approach in Thiess, I have
looked to find a division which fairly represents “the true emphases of the

litigation” or “discrete areas of dispute” (p 208). In substance, there were three |

heads of controversy® in the substantive hearing before me:;

(a) The legal point as to the competence of the originating application filed
15 April 2013. This was an application for Trilogy to be appointed as
temporary responsible entity of a managed investment scheme, FMIF, with
a view fo its appointment as the responsible entity in the long term. Under
the Corporations Act 2001 (the Act), such an application was not available
to anyone but ASIC or a member of the scheme, so the Bruces were named
as applicants, but took on the litigation with an indemnity from Trilogy, and
Trilogy’s counsel at the hearing told me that he expressed Trilogy’s views
to the Court,*

There was a legal argument as to the competence of this application
pursuant to s 601FA of the Act or reg 5C.2.02 of the Corporations
Regulations. 1 found that the application was not competent — see my
judgment [9]-[20]. This legal point was a distinct part of the hearing. I
think it is fair to assume that while it may have accounted for say 15 per
cent of the hearing time, it accounted for a significantly less percentage of
overall costs incurred, for it was not the subject of factual dispute and did
not require lengthy affidavits or cross-examination of witnesses. In terms
of estimating what percentage of costs of the first respondent attached to
this separate part of the application, I put it at 7 per cent.

(b) On the assumption that the application refetred to at (a) was competent in
law, there were discretionary arguments as to whether or not Trilogy ought
be appointed temporary responsible entity. These arguments were factual
and based on the suitability of Trilogy to have conduct of the affairs of
FMIF, and the unsuitability of the first respondent.

Associated with, and very similar to, the factual matters raised in support of
this discretionary argument, were arguments advanced by Trilogy resisting
both a winding-up order in relation to the first respondent and an order to
appoint an independent liquidator to supervise the winding-up and as
receiver of FMIF. These orders were sought by Shotton and ASIC by
separate applications filed 29 April 2013 and 3 May 2013 respectively.
Trilogy’s arguments were based on the asserted superiority of Trilogy as a
manager of the affairs of FMIF over a liquidator and receiver.

These two associated points were substantial factual disputes which took
Court time and involved considerable affidavit material and
cross-examination,

My judgment was that even if the application by Trilogy were competent, I
would not, for discretionary reasons, appoint it as temporary responsible
entity — {21]-[31] of my judgment. The applicant (Trilogy) was the only
party before me who contended that a winding-up order ought not be made.
It lost on that point. Trilogy and the first respondent both lost on the issue
about independent supervision by a liquidator and receiver.

This term is used in Thiess (above), p 208.

In my judgment of 8 August I call this the Trilogy application. I continue that reference here, and
refer to the applicants as Trilogy, rather than the Bruces.
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3]

(6]

gl

8]

(c) The issue raised on the Shotton and ASIC applications was the subject of
considerable factual dispute entailing the need for affidavit material and
cross-examination of witnesses, as ASIC and Shotton demonstrated that the
then current administrators of the first respondent, Ms Muller and Mr Park,
were unsuitable to wind-up the managed investment scheme without
independent supervision. On this issue ASIC and Shotton were successful
and the first respondent unsuccessful.

As noted, Trilogy opposed any one other than itself controlling the affairs
of the first respondent. However, factual material and argument by Trilogy
as to why the first respondent was unsuitable to control the affairs of the
FMIF was substantial. It coincided with the interests ASIC and Shotton
had in demonstrating that same unsuitability.

Dealing with costs according to the above division means that I will not deal with
the three separate applications qua application. But the above division better
reflects the reality of the way the litigation was conducted.” Because Trilogy was
wholly unsuccessful on its application, there is an attraction in dealing with it
separately, and dealing with the ASIC and Shotton applications as representing the
remainder of the litigation. Like the approach taken by the primary judge in Thiess
(division according to occasions of publication), division of this litigation along the
lines of Trilogy application on the one hand, and ASIC/Shotton applications on the
other, has an initial simplicity and attraction but does not allow an allocation of
costs which fairly reflects the emphases and successes in the litigation.

Dealing with the three heads of controversy identified at paragraph [3] above allows
a more nuanced approach which reflects the reality that much of the factual material
led by Trilogy was relevant to the questions on the ASIC and Shotton applications
and was important to my understanding of the conduct of the then administrators
appointed to the first respondent, and thus my decision. In particular, the issue as to
the propriety of those administrators® actions in relation to the meeting of 13 June
2013 was one carried largely, although not exclusively, by Trilogy. A smaller, but
significant issue, about which the same observation can be made, is the behaviour of
the administrators in the conduct of the litigation about Trilogy’s financial worth
and the propriety of Trilogy’s conduct during the period of contention between it
and the first respondent surrounding this litigation.

There were three uncontroversial matters. ASIC did not seek an order for its costs.
All parties agreed that Shotton should have his costs out of the managed investment
scheme, and I have already made an order in his favour. The first respondent
offered an undertaking not to charge FMIF with the costs of a meeting which it held
on 13 June 2013 and which I found was invalid. These were not strictly litigation
costs. The undertaking should nonetheless be recorded in the order.

It seems to me that Trilogy ought to pay the costs of the first respondent of and
incidental to the legal point I identify at paragraph [3)(a) above. I fix these at 7 per
cent of the first respondent’s costs of the proceeding. There were reserved costs; it
is not appropriate that they are included in this order.

Next, as to the factual matters raised by the two associated points at [3](b) above,
Trilogy's exposition of the conduct of the first respondent had a significant bearing

cf West & Ors v Blackgrove & Anor [2012] QCA 321 [52].
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(1]
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on the making of the orders sought by ASIC and Shotton. Not only that, but as far
as the hearing was concerned, there was certainly an economy as, by and large,
counsel sensibly adopted an approach whereby Trilogy had primary carriage of the
13 June meeting issue; ASIC had primary carriage of points about conduct of the
litigation and interaction with ASIC, and Shotton of the conflict points. Trilogy was
ultimately unsuccessful on both its argument that it was the most suitable candidate
to take charge of the first respondent, and its argument that a liquidator and receiver
ought not be appointed to the first respondent. And there was no mistaking that any

support it had for an independent liquidator and receiver was a distant alternative to
its main position.®

All things considered, it would be fairest to both Trilogy and the first respondent to
make no costs order as to this second head of controversy. Trilogy will bear its own
costs of that part of the litigation, but given the importance of the matters ventilated
to the orders I made, I do not think it should bear the first respondent’s costs as
well. The first respondent did succeed so far as the result of the Trilogy application
was concemed. However, in substance it lost the factual battle: the matters
demonstrated by Trilogy went a significant way to persuading me that the conduct
of the administrators of the first respondent was such that I ought to make the orders
sought by ASIC and Shotton. '

[ turn to the third head of controversy, the ASIC/Shotton applications. As noted,
they were made individually some four or five days apart. They sought very similar
relief. In terms of both submissions at the hearing, and in affidavit material filed in
support of their applications, there was a difference in emphasis. ASIC relied
particularly on the conduct of the administrators of the first respondent in dealing
with ASIC, and in the litigation, whereas the Shotton interests put more emphasis
on the potential financial conflicts which the administrators of the first respondent
would face, were they to continue in control of the affairs of the first respondent.

ASIC relied upon s 1101B of the Act to support its application. I did not act
pursuant to that section and did not think it appropriate to do so. Nonetheless, I had
power to act otherwise, and argument as to that legal point formed a very small part
of the hearing and, I would have thought, almost no part of the preparation. It is not
a point substantial enough to affect the costs orders I make. ASIC and Shotton
contended for different persons to be appointed as liquidator and receiver to the first
respondent. There was little in this point, Again, only a small fraction of the
material and the hearing time could be said to have been taken up with this issue.

The main controversy was whether or not someone independent ought to be
appointed,

The first respondent was unsuccessful in relation to the substance of both
applications. ASIC does not seek its costs and Shotton’s costs are not opposed.
The only issue is that the first respondent contends it ought to have its costs of the
ASIC application. This was put on four different bases. The first was that ASIC’s
application was unnecessary because Mr Shotton had filed his some four or five
days carlier. As noted, there was a great similarity between the relief sought in the
applications. Nonetheless, in circumstances where the regulator had intervened to
revoke almost entirely the first respondent’s Australian Financial Services Licence;
had tried unsuccessfully to engage the administrators of the first respondent in a

See tt 3-16.30-3-18.10.
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co-operative effort to resolve the issues facing the first respondent short of litigation
and failed, and in circumstances where ASIC had intervened in this litigation, it
seems to me appropriate that ASIC made its own application. As discussed,
Shotton was a very small percentage unit-holder. He acted no doubt in his own
interests, rather than the public interest, and ASIC could have no assurance as to
how he might choose to conduct his application.

The second point put forward by the first respondent as to why it should have its
costs of the ASIC application was that I appointed the liquidator advocated for by
Mr Shotton, rather than the liquidator advocated for by ASIC. As explained, there
was not sufficient in this point to warrant any effect on the costs orders I make. The
third point was the s 1101B point, again, I am not persuaded that ought to influence
my costs orders.

The last point made by the first respondent was that ASIC did not identify the fact
that it relied on the first respondent’s conduct of these proceedings as a reason to
demonstrate that the administrators of the first respondent could not be relied upon
to act properly. The point was raised in submissions which were delivered in a
timely way. There were no pleadings. I think the point was a fair one and fairly
taken in a timely enough fashion. There is no suggestion that the first respondent
would have acted any differently had the point been taken earlier. It seemed
oblivious to the very clear warning it was given by P Lyons J on 7 May 2013 (see
below).

I am not persuaded that the first respondent should have its costs of the ASIC
application.

Second Respondent

I make no orders as to the costs of the second respondent. The second respondent
took the position that it supported the first respondent. It was clear enough on the
material that there was some historical connection between the second respondent
and the first respondent, and while I would not go so far as to say the second
respondent was not independent of the first respondent, there was something of that
flavour about the relationship. In any event, the submissions of the second
respondent added nothing, except to indicate the view of a tiny percentage
unit-holder in the FMIF. This could just as readily have been achieved by the
second respondent’s swearing an affidavit for the first respondent to read. The
views of unit-holders are relevant to issues such as those before me. The
unit-holder Shotton played a very significant role in the litigation, notwithstanding
his tiny percentage holding. But I would not encourage participation as a party
when there was no purpose but to indicate support for another party. For the same
reasons the second respondent should not have its costs from the FMIF.

Trilogy

Trilogy was in substance, if not in name, a party to the litigation. As discussed,
senior counsel for the Bruce applicants made submissions to the Court in which he
expressed Trilogy’s views. A great deal of the Bruces® evidence was sworn by
officers of Trilogy, and it was clear throughout the entire hearing, and indeed it has
been clear on the submissions made on this costs hearing, that the moving party on
the originating application is Trilogy, rather than the Bruces. I was told that Trilogy
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had given an indemnity to the Bruces as to their costs. At one point it became

confroversial in the proceedings as to what the terms of this indemnity were. So far

as [ am aware, it was never produced.

Trilogy had a clear commercial interest in the relief sought in the Bruces’ name.
Had it been successful it would have been appointed as temporary responsible entity
of the first respondent with a view to becoming the responsible entity of the first
respondent. Its position was that a formal liquidation was not necessary; that it
would not operate the first respondent as a going concern, but wind its affairs up in
as orderly and commercial manner as possible. No doubt it would have charged
substantial fees for doing so.

I note that the Bruces are residents of New Zealand and there is no evidence at all
that they have the means to pay any costs order made against them in this litigation.

It is true that Trilogy was, via one of the three wholesale funds, a unit-holder of
about 20 per cent of the FMIF and thus its views were relevant and important to
what ought to happen to the first respondent. And indeed I took them into account
where appropriate. However, it would be wrong to characterise Trilogy’s
participation in the litigation as simply that of a concerned unit-holder expressing its
views. Counsel acting for ASIC described Trilogy as conducting the Trilogy
application as part of “an entrepreneurial frolic”. I do not think that there was
anything improper about Trilogy’s conduct of the application and would thus reject
the term “frolic”. However, I do think that Trilogy, like the administrators of the
first respondent, was engaged in this litigation in its own commercial interests, it
participated in a partisan and robust way.

It seems to me that in accordance with the principles laid down in Knight v FP
Special Assets Ltd,” the order I make as to payment of these costs should be made
against Trilogy. The first respondent made a formal application to this effect —
Court document 113. There was no submission to the contrary. Trilogy appeared at
the costs hearing, by the same counsel as the Bruces.®

It is not appropriate that any of Trilogy’s costs be borne by the FMIF. It was
unsuccessful, and indeed its own application was not competent at law. Further, as
noted, it engaged in the litigation in its own commercial interests in my view.

First Respondent’s Right to be Indemnified from FMIF

Rule 700 applies to a party who sues or is sued as a trustee. Rule 700(2) provides,
“Unless the court orders otherwise, the party is entitled to have costs of the
proceeding, that are not paid by someone else, paid out of the fund held by the
trustee.” The Trusts Act 1973, s 72, provides: “A trustee may retimburse himself or
herself for or pay or discharge out of the trust property all expenses reasonably
incurred in or about the execution of the trusts or powers.”

This is in line with the common law rule that a trustee is entitled to be indemnified
from the trust estate when acting properly for the purposes of the trust. The rule is
stated by King CJ in In re Suco Gold Pty Ltd (in lig)?®

(1992) 174 CLR 178.
See p 8-9 of the written submissions for the applicants and t 1-2.
(1983) 7 ACLR 873, 878-879.
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“The right of indemnity which a trustee possesses is therefore in
essence a right to resort to the trust property for the protection and
preservation of his personal estate against liabilities which he has
incurred in the proper performance of the trust.

... A trustee, however, has no legal right to use or apply the trust
property other than for the authorized purposes of the trust. In
particular he has no legal right to apply the trust property for his own
benefit or for the benefit of third parties, Keech v Sandford (1726) Eq
Cas Abr 741.”

Bearing on the first respondent’s rights here are the terms of the constitution of
FMIF. At cl 18.5 it provides a right to be indemnified for liabilities or expenses in
relation to the performance of the responsible entity’s duties including legal fees,
and at ¢l 19:

“19.1  The following clauses apply to the extent permitted by law:

(¢) In addition to any indemnity under any Law, the RE
has a right of indemnity out of the Scheme Property on
a full indemnity basis in respect of a matter unless, in
respect of that matter, the RE has acted negligently,
fraudulently or in breach of trust.”

Bearing on the interpretation of cl 19.1 is s 601GA of the Act which makes
provision for the contents of the constitution of a registered scheme and provides:
“(2) [Responsible entity rights in constitution] If the responsible
entity is to have any rights to be paid fees out of scheme property, or
to be indemnified out of scheme property for liabilities or expenses
incurred in relation to the performance of its duties, those rights:
(2) must be specified in the scheme’s constitution; and
() must be available only in relation to the proper
performance of those duties;
and any other agreement or arrangement has no effect to the extent
that it purports to confer such a right.”

If, and in so far as ¢l 19.1 purports to allow the responsible entity of the FMIF an
indemnity in circumstances where, short of negligence, fraud or breach of trust, it
has acted improperly, or not for the purpose of the trust,’® then my view is that

clause of the constitution does not so operate by reason of the provision at
s 601GA(2)(b).

- The words of s 601GA(2)(b) very much reflect the common law formulation of

costs being recovered when they are “proper”, or “not improper” — see Lindley LJ in
Re Beddoe.! Costs will be improperly incurred if they are in furtherance of the
trustee’s own interests rather than in furtherance of the interests of the members:
Miller v Cameron."? In Adseit v Berlouis™ the Full Court of the Federal Court said,
“In this context, [of a trustee’s indemnity] ‘properly’ means work reasonably and

As seemed to be implied by the written submissions on behalf of the first respondent at paragraph
2111,

[1893] 1 Ch 547, 558.

(1936) 54 CLR 572.

(1992) 37 FCR 201.
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bona fide undertaken for the purpose of administering the estate or performing any
public duty imposed by the [Bankruptcy Act), conformably with the trustee’s duty to

perform the work with reasonable care and skill and in an efficient and economic
way.”

In examining the propriety or otherwise of a trustee’s conduct it is relevant to have
regard to the nature of the trust, and trustee, in question. See for example the Full
Court in Adsett at the paragraph beginning, “A number of observations must be
made about these submissions,” The Court examined the nature and obligations
attaching to a trustee appointed to a bankrupt estate, contrasting that, for example,
with the duties of a gratuitous trustee, and referring to the public nature of the duty
of a trustee in bankruptcy.

In my opinion, the administrators of the first respondent occupied a position of trust
which was distinct from a traditional trustee at general law because first, the trust of
which the responsible entity was trustee was established by the Corporations Act in
respect of a managed investment scheme that was essentially a vehicle for
commercial investment; second, because the rtesponsible entity was
well-remunerated for its skill in performing the duties which amounted to
performing the trust, and thirdly, because the administrators appointed to this
responsible entity trustee were appointed to a fund which was financially stricken
and which is now being wound up. In Adserr the Court referred to the general law
duty that a trustee has to exercise judgment so as to save the estate unnecessary
expenditure of money and, in terms of the role of a trustee in bankruptcy,
emphasised that that duty was one to administer the estate in such a manner as to
maximise the return from estate assets. In my view that is very much applicable to
the current case. The FMIF differs from many other failed investment schemes in
that there does remain a large surplus of assets to be administered. The
administrators of the trustee responsible entity here should have squarely
understood that their role was to maximise the amount of assets available to
investors and creditors. Instead I found that, “the conduct of the first respondent in
this litigation was combative and partisan in a way which I see as reflective of the
administrators acting in their own interests to keep control of the winding-up of the
FMIF, rather than acting in the interests of the members.” — [89] and see also [82],
[86], [88], [92], [93], [94], [95], [114], [117] of my judgment.

It was said on behalf of the first respondent that it acted on legal advice, but if costs
are otherwise improper, that is no excuse — see the statements in Re Beddoe at
p 562, extracted at Adsett.

Counsel for Trilogy submitted that the first respondent’s resistance of the Trilogy
application (and I would add the ASIC and Shotton applications) went above and
beyond what would have been required had the administrators been acting solely in
the interests of the fund. Taccept this submission. However, it entails a proposition
that some level of expenditure, and some level of representation in the litigation,
was justifiable and proper within the meaning of the cases. It seems to me that what
was reasonable and proper was well less than half of the costs incurred. [ have in
mind matters such as the issuance of subpoenas and the applications and antagonism
between the first respondent and Trilogy concerning these; the expert report of
Mr Hellen; the extensive material that seemed irrelevant (or almost so) at the
hearing — for example [93]-[96] of my reasons for judgment; the unusual and
partisan attack on Trilogy’s solicitors both in correspondence and in affidavit
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material; challenges to Trilogy’s solvency; the refusal to co-operate with ASIC
which is detailed at [57] £f of my judgment in circumstances where ASIC was trying
to limit costs to the FMIF, and the linking of the 13 June 2013 meeting with the
litigation and the refusal to meaningfully respond to serious (and ultimately
well-founded) complaints that this meeting was invalid.

That some costs incurred by the first respondent might have been reasonable and
proper was acknowledged in the submissions of ASIC. ASIC proposed that I order
that the first respondent not be indemnified from the assets of FMIF save with the
consent of the unit-holders. The difficulty with that is that the unit-holders are
never going to be informed in appropriate detail of the facts relevant to such an
apportionment. I think that a fair percentage of the first respondent’s own costs to
be paid out of the FMIF is 20 per cent, bearing in mind 7 per cent of its costs will be
paid by Trilogy, albeit on a standard basis. On the costs application the first
respondent pointed to its undertaking not to claim costs of the 13 June 2013 meeting
from the funds of the FMIF. That concession is appropriate, but does not go far
enough in my opinion.

There were reserved costs from 7 May 2013. The matter was adjourned on that date
at the behest of the first respondent who sought an adjournment principally so that
the proceeding could be determined after the meeting of 13 May 2013. As I explain
in my reasons for judgment on the substantive matter, the first respondent’s thinking
in relation to that meeting was quite wrong-headed. For this reason I do not think
that the first respondent is entitled to any reserved costs and this is reflected in the
order I make as to indemnity from the FMIF.

Order Justice P Lyons 7 May 2013

This matter came before Justice Peter Lyons on 7 May 2013. He was asked to
adjourn the matter to the civil list. There was discussion before Justice Lyons as to
the propriety of the administrators’ conduct of the litigation to that point and Justice
Lyons made an order that the “administrators not seek to exercise any right to be
indemnified out of the assets of [FMIF] for costs in relation to these proceedings
without leave of the Court, to be sought at the hearing.” The transcript shows that
his concerns were along the lines which came to be realised in my judgment after
the hearing. Justice Lyons said:

“I have a bit of a general impression that at this stage, that your fight

is about who’s going to control the fund after orders are made at this

hearing and who will earn the fees from it. Now, I could be wrong

about that. The judge who hears the matter may have a clearer view

about what’s really behind all this. That person may think my

suspicion is well-grounded and that might be a reason why the

ordinary right [to indemnity from the trust fund] shouldn’t be

exercised, In other words, the actions of the administrators aren’t

really to further the interests of the members of the fund but for some

other reason.” :

I will vacate Justice Lyons’ order as part of my orders dealing with costs.

The orders I make are:

UPON THE UNDERTAKING of the first respondent that it will not seek from the
FMIF any remuneration, costs or expenses (including legal fees) of or incidental to
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the meeting convened by notice dated 26 April 2013 (including the adjournment

thereof):

1. I vacate the order made at paragraph 2 of the orders of Justice P Lyons of
7 May 2013,

2. Trilogy Funds Management Ltd is to pay 7 per cent of the first respondent’s
costs (excluding reserved costs) of this proceeding on a standard basis to be
assessed or agreed. '

3. The first respondent is to be indemnified from the FMIF only to the extent of

20 per cent of its costs of and incidental to this proceeding, excluding any
reserved costs.
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LM Investment Management Pty Ltd {In Liguidation)

Investor Claims/BQT claims/Advisors

Total unsecured creditors

Estimated Statement of Position of LMIM 31/01/2016 Linuidation
gggg?srale Entity position_only - potential recoveries/costs pursuant to fund indemnities not included Nat Ontimistic Pessimistic
Cash
Cash - LMiM Account 408,707 409,707
TOTAL 409,707 409,707
Other Assets
Receivable - LMIM Cperation costs reimbursement 50,000 50,000
Reimbursement from insurer/Scheme for legal costs paid LMIM 290 NON nil
Reimbursement from insurance Scheme for legal costs Incurred Unpaid LMIM 107 244 nil
Fund Receivable Service fees - LMA remuneration 378,060 nil
Other legal and fund costs paid by LMIM in advance - recoverable from funds 21,833 19,083
Trilogy - Cost Order for FMIF disbursements paid by LMIM in advance 20 ONN an nan
Other Actions Available
Insurance - recoveries LMIM Unknown Nil
Preference recoveries and uncommercial transactions Nil Nil
Insolvent trading actions Nil Nit
1,391,941 508,790
Liabilities
Trading Liabilities
LMA, Service Fees - OP Costs owing 286,103 286,103
LMA Service Fees - LMA category 2 claims 378,060 457,629
GST Current (12,000) 112,00Q0)
Professional Fees
Liquidators remuneration - LMIM corporate 1,347,025 1,347,025
Liquidators Disbursements - LMIM Corporate 33,466 33,466
Russells Legal Costs - LMIM as RE FMIF - original litigation matter 545,934 545,934
Russells Legal Costs - LMIM as Trustee MPF 72,248 72,248
Legal Costs - LMIM Corporate - insurance matters 192,341 192,341
Legal Costs - LMIM Corporate - other 19,560 19,560
Total liabilities 2,862,737 2,942,206
Surplus available to priority creditors (1,470,796} (2,433,416)
Priority creditors
Entitlements 32,181 32,181
Total priority ¢laims 32,181 32,181
Surplus available to Unsecured creditors (1,602,977} (2,465,597)
Unsecured creditors
Trade creditors 561,720 561,720
Australian Taxation Office 107,558 107,558
MPF Creditors 865,425 865,425
MPF Advisors 2,195,000 2,195,000
Other Fund Creditors Nit 634,137

To be determined

To be determined

3,720,703

4,363,840

Distribution to unsecured creditors {cents in $)

nil

Nil

notes

LMIM Corporate account

est - Operational cost reimbursement. ASPF unpaid
esnmate
estimate

Billed to Funds as part of LMIM Category 2 claims - ASPF and FMIF portions unpaid
Legal and consultant costs pald on behalf of ASPF as at 31/1

Qutstanding to LMA (VA periad).
Billed to Funds as part of LMIM Category 2 claims - ASPF and FMIF portions unpaid
GST refund due

Outstanding Remuneration LMIM Corporate to 31 Dec 15. Ameunts not included where we are seeking indemnity for remuneration from Funds
Qutstanding OOPS LMIM Corporate to 31 Dec 15

Russells invoices owing - no expected indemnity from FMIF.

Russells invoices owing where no indemnity expected from MPF

Insurance/defence matters owing clayton Utz and Russelis

Other LMIM legal costs where no indemnity expected

LMIM corp claim

LMIM corp claim

MPF trade creditors/ato

MPF advisors per list provided on appointment. Expect to claim against LMIM in full

Claims against other funds. No shortfall expected. Advisors claims not included at this time.



.M Investment Management Pty Lid (in Liguidation)

Estimated Statement of Position of LMIM 31/01/2016 Linuidation
Note Ontimistic| Pessimistic]
Assets
Cast
Cash - LMIM Account. 409,707 409,707
TOTAL 409,707 409,707
Other Assets
Fund Receivable - LMIM Operation ¢osts reimbursement 50,000 50,000
Reimbursement FMIF Legal costs paid by LMIM 285,569 nil
Indemnity FMIF Lega! costs incurred not paid by LMIM 613,953 nil
Reimbursement from insurer/Scheme for legal costs paid LMIM 210 NN nil
Reimbursement from insurance Scheme for legal costs Incurred Unpaid LMIM 1G9 241 nil
Other legal and fund costs paid by LMIM in advance - recoverable from funds 21,833 19,083
Fung Receivable Service fees - LMA remuneration 378,060 nil
Trilogy - Cost Order for FMIF disbursements paid by LMIM in advance N NOn an nNnn
QOther Actions Available
Insurance - loss recovery LMIM Unknown Nil
Preference recoveries and uncommaercial transactions NéI Nil
Insolvent trading actions Unknown Nil
2,291,463 508,790
Liabilities
Trading Liabilities
LMA Service Fees - OP Costs 286,103 286,103
LMA Service Fees - LMA category 2 claims 378,080 457,529
GST Current {1.2,000) (12,000)
Professional Fees
Liquidators remuneration - LMIM corporate 1,347,025 1,347,025
Liquidators Disbursements - LMIM Corporate 33,466 33,466
Shortfall on indemnity for claimed FMIF £TI professional fees/Disk Nil 3,437,486
Shortfall on indemnity for Other Funds professional fees/costs Nil 594,072
Russells Legal Costs - LMIM as RE FMIF - original litigation matter 545,934 545,934
Russells Legal Costs - LMIM as RE FMIF indemnity 508,586 508,586
Clayton Utz Lega! Costs - LMIM as RE FMIF indemnity 106,367 105,367
Russells Legal Costs - LMIM as Trustee MPF 72,248 72,248
Legal Costs - LMIM Corporate insurance matters 192,341 192,341
Legal Costs - LMIM Cerporate - other 19,560 19,560
Total liabilities 3,476,690 7,687,717
Surples available to priority creditors (1,185,226) (7,078,927)
Priority creditors
Entitlements 32,181 32,181
Total priority claims 32,181 32,181
Surplus available to Unsecured creditors (1,217 407} (7,111,108)
Unsecured creditors
Trade creditors 561,720 561,720
Australian Taxation Office 107,558 107,558
MPF Creditors 865,425 865,425
MPF Advisors 2,195,000 2,195,000
Other Fund Creditors Nil 634,137
Invester Claims/BOT claims/Advisors To be determined | be determined
Total unsecured creditors 3,729,703 4,363,840
Distribution to unsecured creditors (cents in $} nil Nil

noles

LMIM Corporate account

est - Operational cost reimbursement. ASPF unpaid
Indemnity claim FMIF for costs paid by LMIM

Indemnity claim FMIF for costs unpaid
esumate
esumate

Legal and consultant costs paid on behalf of ASPF as at 31/1

Billed to Funds as past of LMIM Category 2 claims - ASPF and FMIF portions unpaid
esumale

Outstanding to LMA (VA period).
Billed to Funds as part of LMIM Category 2 ¢laims - ASPF and FMIF portions unpaid
GST refund due

Outstanding Remuneration LMIM Corporate to 31 Dec 15. Ameunts not included where we are seeking indemnity for remunaration from Funds

Qutstanding QOPS LMIM Corporate to 31 Dec 15

to 31 December 2015

to 31 December 2015

Russells invoices owing - no expected indemnity from FMIF.
Russells oustanding FMIF invocies seeking indermnity

Clayton Utz Bills owing - seeking indemnity

Russells invoices owing where no indemnity expected from MPF
Insurance/defence matters owing clayton Utz and Russells
Other LMIM legal costs where no indemnity expacted

LMIM corp ¢laim

LMIM corp claim

MPF trade creditors/ato

MPF advisors per list provided on appointment. Expect to claim against LMIM in full

Claims against other funds. No shortfall expected. Advisors claims not included at this time.



Costs paid by FMIF post 8 August 2013

Invoice Date

Invoice Number

Amount

GST Exc

Status

Date Paid

Amount Paid Current Liability

Allens Linklaters 30-Jul-13 90829770 S5 10,05840 S 9,14400| S 914.40 Paid 28-Aug-13 10,058.40 0.00
Clayton Utz 20-Aug-13 3776900| S 569659 |$ 5,17872|S 517.87 Paid 28-Aug-13 5,696.59 0.00
Allens Linklaters 15-Aug-13 90831767| S 635.80 | S 578.00 | $ 57.80 Paid 28-Aug-13 635.80 0.00
Castle partners Finance 21-Jun-13 Invoice| $ 10,986.25|$ 9,98750|S 998.75 Paid 04-Sep-13 10,986.25 0.00
Clayton Utz 28-Jun-13 3770919 $ 41,01537 | $ 37,286.70 | § 3,728.67 Paid 04-Sep-13 41,015.37 0.00
Clayton Utz 31-Jul-13 3773065 $ 18,595.90 | $ 16,905.36 | S 1,690.54 Paid 04-Sep-13 18,595.90 0.00
Allens Linklaters 30-Jul-13 90830006} S 2,523.40 S 2,294.00| S  229.40 Paid 17-Sep-13 2,523.40 0.00
LM Investment Management Ltd {operational Costs) 26-Jul-13 8974inv5f S 354,673.42 | $322,430.38 | $32,243.04 Paid 30-Sep-15 354,673.42 0.00
Clayton Utz 30-Aug-13 37791171 S 4,44439|S 4,04035| S  404.04 Paid 04-Oct-13 4,444.39 -0.01
LM Investment Management Ltd {operational Costs) 11-Sep-13 8974inv8| S 160,913.67 | S 146,285.15 | S 14,628.52 Paid 01-Oct-13 160,913.67 0.00
King & Wood Mallesons 27-Sep-13 1548788] 5 715.00 | § 650.00 | § 65.00 Paid 24-Oct-13 715.00 0.00
LM Investment Management Ltd (operational Costs) 10-Oct-13 8974invi0| S 8940.87 | S 8,128.06|$ 812.81 Paid 24-0ct-13 8,940.87 0.00
King & Wood Mallesons 30-Jul-13 1541485| $ 20,759.04 | $ 18,871.85| S 1,887.19 Paid 11-Nov-13 20,759.04 -0.01
King & Wood Mallesons 29-Aug-13 1545993| $ 1,12695 S 1,02450| S  102.45 Paid 11-Nov-13 1,126.95 0.00
Clayton Utz 27-5ep-13 3782734| 5 7646105 6,951.00]| S 695.10 Paid 11-Nov-13 7,646.10 0.00
Pikes & Verekers 24-5ep-13 6239 S 14,066.00 | $§ 12,787.27| $ 1,278.73 Paid 13-Nov-13 14,066.00 0.00
LM Investment Management Ltd (operational Costs) 31-Oct-13 8974inv12| S 11,373.97 | $ 10,339.97 | $ 1,034.00 Paid 25-Nov-13 11,373.97 0.00
Clayton Utz 30-Oct-13 3786899} S 2,00254|S$ 1,82049] S 182.05 Paid 25-Nov-13 2,002.54 0.00
Pikes & Verekers 08-Nov-13 6497 S 6,955.27 | S 6,32297| S  632.30 Paid 19-Dec-13 6,955.27 0.00
Pikes & Verekers 13-Aug-13 6093| S 6,71261|S5 6,102.37}S 610.24 Paid 19-Dec-13 6,712.61 0.00
King & Wood Mallesons 26-Nov-13 1554216| S 125.40 | § 11400 | § 11.40 Paid 19-Dec-13 125.40 0.00
LM Investment Management Ltd {operational Costs) 31-Dec-13 8974invl6| S 8,03166|S 7,30151|S  730.15 Paid 21-Jan-14 8,031.66 0.00
Clayton Utz 29-Nov-13 3793241| S 3,376.08 | $ 3,069.16 | S  306.92 Paid 21-lan-14 3,376.08 0.00
LM Investment Management Ltd (operational Costs) 3l-Jan-14 8974inv18| S 7,77091|$ 7,064.46| S  706.45 Paid 28-Apr-14 7,770.91 0.00
LM Investment Management Ltd (operational Costs) 28-Feb-14 8974inv20| $ 12,688.51] $ 11,535.01| $ 1,153.50 Paid 28-Apr-14 12,688.51 0.00
Russells 28-Nov-13 B16379( S 9,04459{S 822235($ 82224 Paid 01-May-14 9,044.59 0.00
Russells 20-Dec-13 B16658| S 1,848.78 S 1,680.71(S$  168.07 Paid 01-May-14 1,848.78 0.00
Russells 3(-Nov-13 B16524| § 25,554.68 1 $ 23,231.53 | § 2,323.15 Paid 01-May-14 25,554.68 0.00
Russells 29-Jan-14 B16909| $ 1906.54| S 1,733.22($ 173.32 Paid 01-May-14 1,906.54 0.00
Russells 28-Feb-14 B17205($ 5,133.83|S 4,667.12 (S  466.71 Paid 01-May-14 5,133.83 0.00
LM Investment Management Ltd (operational Costs) 01-May-14 8974inv22| $ 260.77 | $ 237.06 | S 23.71 Paid 26-Jun-14 260.77 0.00
Clayton Utz 30-Sep-14 3833611| S 6,360.20| 5 5,782.00( S 578.20 paid 24-Nov-14 6,360.20 0.00
LM Investment Management Ltd {operational Costs) 30-Sep-14 8974inv24| S 1,817.60|S 1,65236| S 165.24 Paid 03-Dec-14 1,817.60 0.00
Clayton Utz 07-Nov-14 3837445| 5 6,41080|$ 5,828.00| S 582.80 Paid 11-Dec-14 6,410.80 0.00
Clayton Utz 30-Apr-14 3812038| S 999.35| § 908,50 | § 90.85 Paid 12-Dec-14 999.35 0.00
Clayton Utz 30-May-14 3816989| S 1,100.28 [ $ 1,000.25( § 100.03 Paid 12-Dec-14 1,100.28 0.00
Clayton Utz 30-Jun-14 3821364| S 4,077.92 S 3,707.20( S  370.72 Paid 12-Dec-14 4,077.92 0.00
Clayton Utz 31-Jul-14 3825099] § 10,361.73 S 9,41975|S 941.98 Paid 12-Dec-14 10,361.73 0.00
Clayton Utz 29-Aug-14 3829493{ $ 3,616.80|5 3,28800(S 328.80 Paid 12-Dec-14 3,616.80 0.00
LM Investment Management Ltd (Insurance) 31-Dec-14 8974inv29| § 62,129.50 | $§ 62,096.15] S 33.35 Paid 04-Feb-15 62,129.50 0.00
Russells 31-Aug-15 B22835| 5 7,82692 |8 7,115.38] S 711.54 Paid 15-Feb-15 7,826.92 0.00
Russells 30-5ep-15 B23062| & 3,506.23 |5 3,18748| % 318.75 Paid 15-Feb-15 3,506.23 0.00
Russelis 11-Sep-14 B19123f$ 1,221.73|$ 1,11066| S 111.07 Paid 27-Feb-15 1,221.73 0.00
Clayton Utz 28-Nov-14 3841346| S 12,063.98 | $ 10,967.25| $ 1,096.73 Paid 27-Feb-15 12,063.98 0.00
Russells 22-Dec-14 B20196| S 4278518 388951 § 38.90 Paid 27-Feb-15 427.85 0.00
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Clayton Utz 19-Dec-14 3843904| S 9,689.35|S5 8,80850( S 880.85 Paid 27-Feb-15 9,689.35 0.00
Clayton Utz 30-Jan-15 3848708| S 14,872.00| $ 13,520.00| $ 1,352.00 Paid 27-Feb-15 14,872.00 0.00
Clayton Utz 30-Jan-15 3848676 $ 15,125.00 | $ 13,750.00| $ 1,375.00 Paid 27-Feb-15 15,125.00 0.00
Russells 29-Sep-14 B19408| S 10,075.07 |$ 9,159.15|$  915.92 Paid 17-Apr-15 10,075.07 0.00
Russells 27-0Oct-14 B19606| S 1,92224|$ 1,747.50| $ 174.74 Paid 17-Apr-15 1,922.24 0.00
Russells 22-Dec-14 B20186| S 79935 | S 726.68 | S 72.67 Paid 17-Apr-15 799.35 0.00
Shotton Costs of Appeal 27-May-15 Cost Order| $ 87,841.20( $ 79,855.64 | $ 7,985.56 Paid Unknown 87,841.20 0.00
Clayton Utz 27-Feb-15 3852707{ $ 34,769.28 | $ 31,608.44| $ 3,160.84 Paid 18-Jun-15 34,769.28 (.00
Clayton Utz 13-Apr-15 3856494 $ 13,150.89 | $ 11,955.35| $ 1,195.54 Paid 18-Jun-15 13,150.88 0.00
Clayton Utz 30-Apr-15 3859943| S 16,422.84 | $ 14,929.85| S 1,492.99 Paid 18-Jun-15 16,422.84 0.00
Clayton Utz 29-Jun-15 3867870 S 13,760.75 | $ 12,509.77 | $ 1,250.98 Paid 12-Aug-15 13,760.75 0.00
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_S_ean Russell -

u N
From: Trenfield, Kelly [Kelly.Trenfield @fticonsulting.com]
Sent: Friday, 17 April 2015 10:43 AM
To: David Whyte
Ce: Park, John; Joanne Garcia nee Kedney; John Somerville
Subject: RE: LM First Mortgage Income Fund (Receivers and Managers

Appointed) (Receiver Appointed)

Thanks David

On the basis of the information provided | am happy with the offset of costs in regards to the hearing of 31
July 2014 and 15 September 2014. Accordingly, | will make arranges to deal with Russells costs in the vicinity
of $13,846.07 and leave you to deal with the costs of Tucker & Cowen/Counsel.

Regards
Kelly

Kelly Trenfield
Senior Managing Director, Corporate Finance/Restructuring

FTI Consulting
+61 732254920 D | +617 32254999 F
kelly. trenfield@fticonsulting.com

Liability fimited by a scheme approved under Professional Standards Legisfation

From: David Whyte [mailto: David.Whyte@bdo.com.au]

Sent: Thursday, 16 April 2015 4:40 PM

To: Trenfield, Kelly

Cc: Park, John; Joanne Garcia nee Kedney; John Somerville

Subject: LM First Mortgage Income Fund (Receivers and Managers Appointed) (Receiver Appointed)

Kelly

| refer to previous correspondence in relation to set off costs owing to our respective firms of solicitors and
your request for further details in relation to the costs incurred by our solicitors.

For ease of reference, | summarise the position, as follows:

The Proposed Arrangement

The Order of Atkinson J made on 31 July 2014 provided for LMIM to pay my costs “of and incidental to the
application filed 24 July 2014, in my first remuneration application. Those costs would ordinarily be
assessed on the standard basis.

FTI has claimed the legal costs incurred with Russells in relation to my application filed on 4 September
2014 for directions in relation to the proposed removal of LMIM as controller of the retirement villages, and
the appointment instead of Andrew Fielding and | as agents for PTAL - that application was heard and
determined by Jackson J on 15 September 2014. The Order of Jackson J did not mention any costs of LMIM,
and did not provide for any payment of LMIM’s costs - LMIM claims its costs pursuant to the Deeds of
Indemnity in LMIM’s favour, in connection with its appointment as controller of those retirement villages,

The proposal is for my costs payable by LMIM under the Order of Atkinson J to be set off against the Russells

costs (relating to the application filed 4 September 2014} claimed by LMIM under its controlier indemnity
from the FMIF.
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Quantum of Costs

Russells costs claimed by FTI

On 16 October 2014, Russells wrote to Tucker & Cowen claiming $13,846.07 (inctusive of GST) as the
Russells” costs connected with the application heard by Justice Jackson on 15 September 2014. Of that

-amount, $2,000 was an estimated future amount to conclude the matter (which we do not understand the
basis for).

We have not been provided with any invoices raised by Russells. We have, instead, received a “fee ledger”
identifying the work performed, for which the claim was made.

Tucker & Cowen costs - claimed under Order Atkinson J
As regards the costs to which | am entitled from LMIM under the Order of Atkinson J:

1. Those costs would ordinarily be assessed on the standard basis - in other words, there is no

requirement for production of the invoices actually issued, and the assessment takes place on the
basis of the court scale,

2. That said, Tucker & Cowen have extracted from their records a summary of work performed which
is attached. Those items total about $15,280 (exclusive of GST).

Please note that, by providing this schedule, | will not be bound to this schedule in any
assessment, and reserve the right to claim such further or other amounts on assessment as are
considered appropriate, without reference to that schedule. This is because, as noted above, the
preparation of a costs statement and the subsequent assessment is undertaken on the basis of the
court scale, not on the basis of work charged under a client agreement.

3. In addition to Tucker & Cowen’s professional costs, Sue Brown QC was briefed to appear at the
hearing of 31 July 2014, and her fees for preparation and her appearance on 31 July 2014 totalled
$3,150 plus GST. An extract of her invoice with the relevant entries is attached.

4. The total costs actually incurred in relation to that application were therefore, we calculate,
$18,431.35 (plus GST) - an amount of $20,274.49 inclusive of GST.

5. As a “rule of thumb”, approximately 50% to two thirds of the actual costs incurred, would be
recoverable on the standard basis on assessment. In other words, the amount of the recoverable

costs is probably of a similar order to that claimed by Russells, although we cannot be precise
about that,

Conclusion

The above information is provided on the basis | reserve the right to claim further or other amounts by
reference to the applicable Court scale on assessment, and without reference to this schedule.

Finally, | should note - the costs claimed by Russells are inclusive of GST, although if a set-off is agreed as
set out above then there will not be any tax invoice issued to the FMIF, for which the FMIF could claim an
input tax credit. Accordingly, it should be the amount net of GST which is set off.

Could you please confirm that the liquidators are willing to set off the costs without the incurrence of any
further costs.

Regards

David

DAVID WHYTE

Partner

Direct: +61 7 3237 5887
Mobile: +61 413 491 490
David.Whyte@bdo.com.au
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Brisbane QLD 4000
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Tel: +617 3237 5999
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the sender by return email, destroy all copies and delete it from your system. Any views expressed in this message are those of the
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fax or letter signed by a Partner or Director of BDO. It is your responsibility to scan this communication and any files attached for
computer viruses and other defects. BDO does not accept tiability for any loss or damage however caused which may result from this
communication or any files attached. A full version of the BDO disclaimer, and our Privacy Statement, can be found on the BDO
website at http://www.bdo.com.au or by emailing administrator@bdo.com.au.
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Your reference; Mr Tiplady/Mr Sean Russelt

Russells
Level 18

300 Queen Street By Email:  atiplady@russellslaw.com.au

Tucker&CowenSolicitors.

Tevel 15, 15 Adelalde SL Brishane. Qld. 4600/ GPO Box 545, Brishane. Qld. 4001,
Telephone. 07 300 300 00 / Facsimile. 07 300 300 33 / wwwiuckeretwen com.au

Partners.

David Tucke:.

Richard Coweq.
Qur reference: Mr Tucker / Ms Scherer | May 2015 David Schwarz,

Justin Marsehke.

Special Counsel.

Geolf Hancecl

Assoviales,
Dan Ryast,

Sylviz Loper,
Murcelle Websler.

Alex Nase.

finily Anderson,

Brisbane QLD 4000 seanrussell@russellslaw.com.au Dauile] Davey.
- Nicole Withers.

Dugald Hamilton,
Olivla Roberts.

Dear Colleagues

Shotton & Ors. —ats- LM Investment Management Limited (In Liquidation) (Receivers & Managers Appointed) -
CA8895 of 2013

We refer to your letter to us of 23 April 2015,

Relevant Facts

The relevant facts of this matter are:-

1

10,

On 20 December 2013, the Supreme Court of Queensland (by Justice Dalton) delivered judgment in the principal
proceeding; :

On 23 September 2013, your client fifed 2 Notice of Appeal;
On 28 November 2013, the appeal was heard by the Court of Appeal;

On 6 June 2014, the judgment of the Coust of Appeal was delivered and the appeal was dismissed together with an
order that the Appellant pay the Respondent’s costs of the appeal;

On 30 June 2014, we delivered a Costs Statement to you;
On 21 July 2014, you delivered to us comprehensive objections to that Costs Statement;

Thereafter, on 22 July 2014, we filed an application for costs assessment, which included with it our Cosis
Staternent, the Notice of Objection that we had received from you and the costs assessor’s Consent;

On 1 August 2014, your client made an offer to seitle your client’s costs liability for the surm of §75,000;

On 5 August 2014, your firm, on behalf of your client, consented to the appointment of the costs assessor, Mr
Skuse:

On 5 September 2014, the cosls assessor delivered his costs assessor’s Certificate;

Sesvrexchvdarivadisdm’\documents\matterdacs\ 3046767000 67663 docx

Ashiley Meore,
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Russells Solicitors

Brisbane, QLD -2- 1 May 2015

11. On 29 September 2014, the Court of Appeal made an order for the costs assessed in the sum of $87,841,20,

12. On 8 October 2014, you wrote to us and asserted that LMIM was only to pay a certain sum fo our client and you
would pay the costs assessor separately, We had already paid him. There was never any mention then that these
costs would not be paid;

13 Thereafter, we wrote pressing for payment of the costs on 8 October, 15 October, 29 October and then 10 March

2015. We had not heard from you in the interim. It is only after that time has elapsed that enforcement
proceedings have comrmenced.

Leave to Proceed

Now, after having instituted the appeal, prosecuted it, lost and then participated in the costs assessment process, and written to
us telling us our client would be paid, your client now belatedly seeks to rely upon section 500 of the Cotporations Act 2001
(Cth) and suggests that leave to proceed is necessary.

Section 556(1) does not apply. First, we do not understand that contention, because in order for the costs order to be an
expense incurred by a ‘relevant authority” under subsections 556(1)(a) or (dd), your client must consider Ms Muller and/or
Mr Park to be petsonally liable for the costs order in their capacily as liquidators. Second, our client is clearly not a relevant
authotlty for the purpose of the section. Third, we do not see how the costs order could be categorised as another type of
expense which is capiured by section 556(1). Please ditect us to the relevant subsection your client reties upon, For those
reasons, we do not consider that there is any basis for your client to continue to delay payrment by vittue of this section.

Accordingly, given that your client seems to have not actively pursued the matter and we have allowed substantive time for
your client to do so, we do iniend to proceed with the enforcement hearing unless we receive a constructive response to this
letter within 7 days. We will seek leave to do so and seek our client’s costs of doing 50 on an Indemnity basis, given there is no
basis for your client not to attend to payment of the costs order.,

Indemnity

1t seems to us that these cosis are plainly within the terms of the indemnity in the Constitution of the FMIF. You would be
familiar with the Constitution of the LM First Mortgage Income Fund. In pasticular, clause 18,5(jf) expressly provides that
the Responsible Entity shall be indemnified out of scheme property for all liability and expenses incurred in the performance

of ifs duties including "Costs and disbursements incurred by the RE in the initiation, conduct and settlement of any court
proceedings;”.

The commencement and prosecution of the appeal and the subsequent costs order seerns to plainly fall within the terms of
that indemnity. Moreover, the costs order would also fal] within the indemnity at general law.

The only manner in which the LM First Mortgage Fund could deny liability is i the provisions of clause 19.1(c) applied, such

that your client acted negligently, fraudulently or in breach of trust. We are unaware of any circumstances to suggest that,
Nor are we aware of anyone so contending.

Therefote, It seems to us that your client ought to immediately ask Mr David Whyte of BDO, on behalf of the LMBMIF for

indemnity to pay the moneys due to our client, or alternatively, make payment and seek reimbussement. The updated sum is
$92,280.19, in accordance with the attached calculation.

If Mr Whyte declines to grant indemnity, he should be asked to provide reasons and then after consideration of those reasons it
may be that proceedings to enforce the right of indemnity ought to be commenced.

Wessrexchvdattiradizdmidocuments\matterdocs\ | 304676v0096 7663 dacx
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Russells Solicitors
Brisbane, QLD

1 May 2015

We invite you and your client to give this matter your earnest and full consideration and address these matters to see this costs
order paid. 1t would be a most disappointing state of affairs that your client would not do so, and this matter would then be
productive of further litigation and expense, when it seerns as if by reason of these simple steps, that could be avoided,

Yours faithfully

David Tucker %%

Tucker & Cowen
Accredited Specialist Comumercial Litigation

Direct Email; diucker@tuckercowen.com.an
Dract Line: (07) 3210 3507

Encl.

Liability fimited by  scheme approved wnder Professional Standards Legistation,

Weswexeh\data\radisdm\decumentsimatierdocs\1304676\00967663.docx
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Russells Solicitors

Brisbane, QLD <4- 1May 2015
Interest Calculations

Principal | Date From | Date To Cash Rate | Default Rate | Days | Interest
$87,841.20 | 26/9/2014 | 31/12/2014 | 2.5 6 97 $1,984.25
$87,841.20 | 17172015 | 30/4/2015 | 2.5 6 120 | $2.454.74
Interest payable: §4,438.99
Totals |
Total days: 217
Remaining debt: $87.841.20
Interest payable; $4,438.99
Amount payable (remaining debt + interest payable): $92,280.19

Wesvrexch\datradivdmidocuments\matierdocs’ 1 304676\,00967663 deex
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RUSSELLS

20 May, 2015

Our Ref: Mr Russell
Your Ref: Mr Couper/Ms Ogden

EMAIL TRANSMISSION

Gadens Lawyers
BRISBANE QLD 4000

email: Jacqueline.Ogden@gadens.com

Dear Colleagues

LM Investment Management Limited (in liquidation) (Receivers and
Managers Appointed) ("LMIM") -v- Shotton & Ors

LM First Mortgage Income Fund {"FMIF")

CA 8895 of 2013

We refer to your email dated 16 April 2015.

There has been a change in circumstances since we first made our demand for
reimbursement of the costs due to Mr Shotton under the order of the Court of
Appeal.

First, Mr Whyte’s other solicitors have written to us on Mr Shotton’s behalf,
contending, quite correctly, that LMIM is entitled to indemnity for the appeal
costs, We attach their letter dated 1 May, 2015.

We refer to what Tucker & Cowen have had to say about LMIM’s right to
indemnity. We respectfully agree with them.

We respectfully commend Mr Whyte’s attention to those matters.

Secondly, those solicitors had earlier purported to commence enforcement
proceedings against LMIM to recover the award of costs in Mr Shotton’s favour.
Although that was, because LMIM is being wound up, incompetent, it does
illustrate the fact that Mr Whyte’s sitting on the fence is starting to cause more
than trouble and inconvenience ~ it is causing financial embarrassment, and
costs, quite unnecessarily.

We therefore repeat LMIM’s demand for a cheque drawn on the FMIF, or

whatever account Mr Whyte is keeping for EMIF, in the sum of $87,841.20 to
Tucker & Cowen Trust Account for Mr Shotton’s assessed costs of the appeal.

Liability limited by a scheme approved under professional standards legislation

Brisbane / Sydney
Postal—GPO Box 1402, Brisbane QLD 4001 / Street—Level 18, 300 Queen Street, Brisbane QLD 4000
Telephone (07) 3004 8888 / Facsimile (07) 3004 8399
RussellsLaw.com.au
SCR_20131268_1902.docm
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As to your email under reply, we repeat that, aside from what we have said in
our letter dated 31 January, 2015, and what Tucker & Cowen have said in their
letter dated 1 May, 2015, we have nothing to add in support of the right of
LMIM to indemnity in support of Mr Shotton’s costs of the appeal.

In the circumstances, we think the matter is beyond any sensible argument.
Hence, if it becomes necessary to sue to recover these monies, we propose to
seek an order personally against Mr Whyte, on the indemnity basis (including
for the interest that is mounting up in favour of Mr Shotton).

Please let us have Mr Whyte’s cheque by 25 May, 2015 or, failing that, his
reasons for not paying the liability.

Yours faithfully

=

Stephen Russell
Managing Partner

Direct (07) 3004 8810
Mobile 0418 392 015
SRussell@RussellsLaw.com.au

Our Ref: Mr Russell Page 2 of 2
Your Ref: Mr Couper/Ms Ogden
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Our Reference Jacqueline Ogden 201401822
Direct Line 3231 1688

Email jacqueline.ogden@gadens.com
Partner Responsible  Scott Couper

22 May 20115

Russells Law
Level 18, 300 Quesn Street
Brisbane QLD 4000

Attention; Stephen Russell

gadens

ABN 30 326 150 968

ONE ONE ONE

11 Eagle Street
Brisbane QLD 4000
Ausfralia

(PO Box 129
Brisbane QLD 4001

T 46173231 1666
F 4617 3229 5850

gadens.com

By email: srussell@russellsiaw.com.au

Dear Colleagues

LM Investment Management Limited (In Liquidation) (Receivers and Managers Appointed)
("LMIM") as responsible entity of the LM First Mortgage Income Fund ("Fund") -v- Bruce & Ors
Supreme Court of Queensland proceeding no. 3383 of 2013 ("Supreme Court Proceeding”)
Court of Appeal proceeding no. 8895 of 2013 ("Appeal Proceeding™)

We refer to your ietter of 19 September 2014, our letter of 26 November 2014, your response of 31
January 2015 as well as our letter of 10 February 2015 and our subsequent emails of 19 February 2015,
12 March 2015 and 16 April 2015.

We further refer to your recent letter of 20 May 2015,

At the outset, it is not accurate to say that our client has been “sitting on the fence” in respect of this
matter. That statement is not supported by the history of corréspondence in this matter (referred fo
above). We have been awaiting your response to our letter of 10 February 2015. On that basis, our cllent
cannot be said to be the cause of any “financial embarrassment” (as you put it).

Our client has now had an opportunity to properiy consider your client's position and the position of Mr
Shotton (as set out in a letter of 1 May 2015 from the solicitors for Mr Shotton to our client). We are
instructed that our client will arrange for the amount to be drawn from the Fund in payment of the costs
awarded to Mr Shotton pursuant to the order for costs made in the Appeal Proceeding and as assessed
pursuant to the order of the Registrar dated 28 September 2014. We will write to Tucker & Cowen
separately to arrange for payment.

For the avoidance of doubt, we note that the fact Mr Shotton's costs are being paid from the Fund should
not be taken as an indication or agreement that any other costs incurred in respect of the Appeal
Proceeding will be paid from the Fund.

We reserve our client's rights in this regard.

Jaggueline Ogden
Agfociate

Liability imited by a scheme approved under professional standards legislalion.
BNEDOCS 14578154 _1.docx
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“ DT

BDO Business Recovery & Insolvency (Qld}

SCALE OF INSOLVENCY

HOURLY CHARGE QUT RATES
FEES $ (Exc GST) $ (Inc GST)
Partner : 560 616
Associate Director 480 528
Senior Manager 425 467.50
Manager 390 429
Supervisor 350 | 385
Senior Accountant | 310 KLy
Senior Accountant Il 270 297
Accountant | 220 242
Accountant Il 190 209
Financial Assistant 180 198
Undergraduate 155 170.50
Practice Assistant 150 165
Administration Assistant 75 82.50
OUTLAYS
Postage At cost At cost
Phone At cost At cost
Photocopying 30c a copy 33c a copy
Fax $1 per page $1.10 per page
Company Search At cost At cost
File Setup & Document Storage 60 - 66

These rates are current from 1 July 2013,

The Partners of BDO Business Recovery & Insolvency (Qld) are members of the Australian
Restructuring Insolvency & Turnaround Association (“ARITA”) and follow ARITA's Statement

of Best Practice - Remuneration,

A copy of this statement may be found on the ARITA website (www.arita.com,au).

It is considered appropriate to keep and maintain a number of different staff levels, This
is a reflection of the different levels of staff required and experience necessary in order to
undertake the various tasks in an insolvency appointment.
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BDO Business Recovery & Insolvency (Qld)

SCALE OF INSOLVENCY
HOURLY CHARGE QUT RATES

FEES $ (Exc GST) $ (Inc GST)
Partner 560 616
Associate Director 495 545
Senior Manager 440 484
Manager 400 440
Supervisor 360 396
Senijor Accountant | 320 352
Senior Accountant I 280 308
Accountant | 225 248
Accountant Il 195 215
Financial Assistant 195 204
Undergraduate 160 176
Practice Assistant 155 171
Administration Assistant 80 88
OUTLAYS

Postage : At cost At cost
Phone At cost At cost
Photocopying 30c a copy 33c a copy
Fax $1 per page  $1.10 per page
Company Search At cost At cost
File Setup & Document Storage 60 66

These rates are current from 1 July 2014,

The Partners of BDO Business Recovery & Insolvency {Qld) are members of the Australian
Restructuring Insolvency & Turnaround Association (“ARITA”} and follow ARITA’s Statement

of Best Practice - Remuneration:

A copy of this statement may be found on the ARITA website (www.arita.com.au).

It is considered appropriate to keep and maintain a number of different staff levels. This
is a reflection of the different levels of staff required and experience necessary in order to
undertake the various tasks in an insolvency appointment.

274

58




qu_27"

08§ 0gs oS GLS 185 JUBISISSY WD) Jojune|  Juelsissy wea) Jonp|  JueIsisSy weal Jenr
{1 0915 0915 0Zis oLLS GELS GZLS 568 FenpRISIapUn ajenpeJsiapun NEnpesisapur)
orls OELS 6ql5 S51S orLs GELS SIS L1483 oELs 0ELS JURIS|SSY I3130eld JUeISISSY A3110eId JuEsissy S[oely
5815 11t 3skeuy
€618 [4:78 S6L5 L3153 DLV 9915 5614 [S53 1 =sAneuy 1| JuRNSUOS, il JUBUNCIDY
(1]¥4 00Ts 1443 7.4 ¥4 0Lzs =113 [+:18 | 1skyeuy| | JUEYNSUDY | JUBIUNODDY
1eUO[SSaI0I4 BIRY 1eL0jSSa)0 BIRy 1eUoisS30I4 BIRd
0625 [ 0875 08z$ 0528 orTs i 5125 i 1sKjeLry sHuag 1| Ju=ynsuo) Jowasg 11 JUBIUNGIIY JCjaS)
582 Gz (1743 (1743 nzeES 07ES oS [ 74 | WEWNOIDY J0lUag | Jueynsuoy Jojuag | JUBILNODIY JOJUS
743 0LES 09£$ 09£$ 05€5 OFEs [ 944 £47% Jospaladns) J0statadng Jospuadng
098 05€$ ao¥s oovs 00KS o0rs 01Es 1131 iaBeuew! Jofiouey Jafeuey
0ors 00¥5 ors oS orbs OFFS 1133 ] JadeuEy Jojuag) 15d8uey Joiuag JGSEUEW JOWAS
2 oLvs 5605 6b5 56k% S6+5 0sE% 06€$ i013a11q AePosSY| 1017320 SIBI0SEY o841 33E0s5Y
oavs 0K Ser$ S6kS GEbS: oA SMINTAXT 1013341 2AAN23xX3 JOYIBIE SARNING
S¥G% [ty 0965 095% 0955 0955 58S Sbs Jauieg| 1ol 1sinied
gloz | sz, | 9oz | swof oloz. . { - loF - K]t <107 saueUjd s3waodio] ey NG / 3d APhY
| 3oNvM 3iviDauoD | fig . awL INTNE, I LGNV ‘ SNOILISOd
9LIGL0T Ad - S9ieyIng 81eys (pid) ogd

A

e

59



e - SUPREME COURT OF QUEENSLAND

REGISTRY: Brisbane

™R é/’%é’z;é*‘(_dzz doadlie NUMBER: 3383 of 2013
Applicant: RAYMOND EDWARD BRUCE AND VICKY
PATRICIA BRUCE
AND .
First Respondent: LM INVESTMENT MANAGEMENT
LIMITED (IN LIQUIDATION)

ACN 077 208 461 IN ITS CAPACITY AS
RESPONSIBLE ENTITY OF THE LM FIRS T
MORTGAGE INCOME FUND
AND

Second Respondent: THE MEMBERS OF THE LM FIRST
MORTGGAGE INCOME FUND ARSN 089
343 288
AND

Third Respondent: ROGER SHOTTON
AND

Intervener: AUSTRALIAN SECURITIES &
INVESTMENTS COMMISSION

ORDER

Before: Justice Daubney
Date: 29 January, 2015

Initiating document: Application filed 11 December, 2014

THE ORDER OF THE COURT IS THAT:-
1. Pursuant to section 96 of the Trusts Act 1973, a direction that the Applicants

are not under any obligation to review each and every document in their possession

Russells
Level 18
of the First Defendant 300 Queen Street
BRISBANE 4000
-l Phone: 073004 8888
Form 59 Rule 661 Fax: 07 3004 8899

SCFR_20141637_043.docmn



———

or in the possession of LM Administration Pty Ltd {In Liquidation) in order to identify

any document which might compromise the interests of members of the Other Funds,

2. Pursuant to section 96 of the Trusts Act 1973, a direction that the applicants

are justified in not opposing the orders, in the form attached as annexures A and B,

3. Pursuant to section 96(2) of the Trusts Act 1973 and on the basis it s
inexpedient to serve all of the members of all of the Other Funds, the need for service
of this application and any supporting affidavit material on membexis dispensed with.,

4. The First Respondent's costs of the Application be payable from the carpus

of Other Funds.
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SUPREME COURT OF QUEENSLAND

Applicants

First Respondents

Second Respondent

REGISTRY: Brisbane
NUMBER: 3691/2013

KORDAMENTHA PTY LTD (ACN 100
169 391) AND CALIBRE CAPITA]L,
LTD (ABN 66 108 318 985) IN THEIR
CAPACITY AS TRUSTEES FOR THE
LM MANAGED PERFORMANCE
FUND

AND

JOHN RICHARD PARK AND
GINETTE MULLER IN THEIR
CAPACITY AS JOINT AND SEVERAL
LIQUIDATORS OF LM INVESTMENT
LIQUIDATION) ACN 077 208 461

AND

LIMITED (IN LIQUIDATION) ACN
077 208 461

ORDER

Before: Daubney J

Date: 29 January, 2015
- Initiating documents: Applications filed 2 and 11 December 2014 in

proceeding 3383/13 and 15 December 2014 in

proceeding 3691/13

ORDER

Form 59 Rule 661

12288674 2
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THE ORDER OF THE COURT IN PROCEEDINGS NUMBERED 3383/13 AND

3691/13 IS THAT:-

1.

In this Order:
{a) the terms LM Group Books and Records, Mr Whyte, MPF Trustees,

()

(@

LMIM, Receiver, FMIF, LMA, LMIM Funds, MPF and Funds have the
same meaning as in the Order made in this application on 18 December
2014 (*Previous Order”);

the term LM Group Minutes means the minutes of the meetings of the
LMIM board of directors and the credit committees of IMIM and the
Funds as saved in the soft copy LM Group Books and Records on the
storage drive labelled “G* in subdirectories “G:\LM Data\Office

General\LM Board\", “G:\LM Data\Office General\LM Executive
Mee‘ﬁng\ZOlﬂFebnmry 2013*, “G:\LM Data\Finance\Financial
Accounting and Andit\Audit matters\Accounts 2013\EMIF 31 Dec 2012 -
Half-Yr Review\Meeting Minutes\Credit Comunittee”, “G\LM
Data\Clients\Borrowers\G\Green Square Property Development Corp Pty
Ltd\1. MIF\!. Loan Control\3. Credit Synposis” and “G:\LM Data\LM
Property Asset Management ex Commercial Lending\Credit Committee”
and as identified by the Receiver; and

the term FMIF Recelvers means Anr.hon‘y Connelly and Joseph Hayes in
their capacity as receivers and managers of FMIF appointed by Deutsche
Bank AG. |

By 4:00pm on 26 February 2015, the Receiver is to provide each of Mr Whyte,

the MPF Trustees, LMIM and the EMIF Receivers with the following:

(a) animage of the server (“Server” } {including an extract of the email and

drive data) which stores and hosts the soft copy LM Group Books and
Records except the LM Group Minutes; and
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3.

(b) afinal account in relation to the receivership pursuant to rule 270 of the
Uniform Civil Procedure Rules.

By 4:00pm on 12 March 2015 or such later date agreed in writing between

Mr Whyte, the MPF Trustees, LMIM and the EMIF Receivers, the Receiver is to:

(@) provide each of Mr Whyte, the MPF Trustees, LMIM and the FMIF
Receivers_wlth an extract of the LM Group Minutes, redacted as set out in
paragraph 4 below; and

(b) file in the Court in this application as a sealed conﬂdenﬁal exhibit to an
affidavit swomn by the Receiver an unredacted copy of the LM Group
Minutes:

{8) The Receiver will redact the extract of the IM Group Minutes provided to
each of Mr Whyte, the MPF ‘Trustees, LMIM and the EMIF Receivers in
accordance with paragraph 3(a) above so that the extract provided to each
relwém party contains only:

()  minutes of the meetings of the LMIM board of directors and the
credit commiitees of LMIM; or

(i) minutes of the meetings of the credit comumittees,

oftheﬁmdorhmdspursuanttowhichthatpaﬂyhasbeenappointed to.

(b) For the avoldance of doubt, the effect of paragraph 4(a) above is that the
extract provided to:

{i Mr Whyte will contain only information directly relating to the
FMIF;

(i} the MPF Trustees will contain only information direcily relating to-
the MPF;

(if) LMIM will contain only information directly relating to the LVITM
Funds; and

(iv) the FMIF Recefvers will contain only information directly relating to
the FMIF;
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-—-—-_'_'_—-——._.
{c} The Receiver must undertake the task of redacting the extracts personally
with the assistance of his staff and solicitors subject to further order,

By 4:00pm on 12 March 2015 or such later date agreed in writing between

Mr Whyte, the MPR Trustees, LMIM and the FMIF Receivers, the Recejver is to

provide to LMA the hard copy LM Group Books and Records to store and permit

access to those docurments by Mr Whyte, the MPF Trustees, LMIM, LMA &nd the

BMIF Receivers subject to further order and payment of the storage and access

costs as follows:

(8) Mr Whyte (as Court receiver of the PMIF and as a proper expense of the
FMIF Court receivership): 59%:;

{b) the MPF Trustees: 23%; and

{0 LMIM (inits own capacity and as respansible entity for the LMIM Funds
excluding the FMIF): 18%.

Unless within l4daysofpmvisionbythel!eoeiveroftheﬁnalre0eive:ship
accounts under paragraph 2(b) above a notice of objection is filed in this Court
and served on the Receiver, then the appointment of the Receiver is terminated
andtheReceiverisreleasedanddlschmged&omaﬂﬁabﬂitymmspectofthe
receivership of the LM Group Books and Records.

In the event that the termination, release and discharge takes effect in

accordance with paragraph 6above:

(8) the Receiver shall promptly, after deducting any remuneration and legal
costs approved pursuant to paragraph 9 below and any other expenses
incurred by the Recetver, pay the balance of funds remaining in the
recelvership to Mr Whyte, the MPF Trustees and LMIM in the proportions
set out in paragraph 6(a) of the Previous Order; and

(b) the Receiver shall be at liberty to cease all arrangements relating to the
storage of the LM Group Books and Records and the hosting of the Server
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8.

10.

11.

—

and to delete all soft copy LM Group Books and Records remaining in his

possession.

The Receiver’s termination by this Order is without prejudice to, and does not
derogate from, the rights, powers and obligations of Mr David Clont arising from
or connected with his appointment as liquidator of LMA.

The Receivers’ remuneration and legal costs as Court appointed receiver of the

LM Group Books and Records be approved as follows:

{a) {for the period up to 22 January 2015, remuneration for the Receiver and

| employees-of Clout & Assodates in the amount of $29,193.45 (inclusive of .

GéT) and legal costs of King & Wood Mallesons in the amount of
$33,170.50 {inclusive of GST); and |

(b) for the period 23 January 2015 up to the termination of the receivership,
in an amount for remuneration for the Receiver and employees of Clout &
Assoclates not exceeding $48,150 (induding GST) and legal costs of King &
Wood Mallesons in an amotmt not exceeding $35,500 (induding GST).

On account of the liability set out in paragraph 6 of the Previous Order, each of

the following is ardered to pay to the Receiver on or before 5 February 2015 the

following amounts:-

(a) LMIM - [18% of $170,244.25] being $30,643.97;

(b} Mr Whyte (as Court receiver of the FMIF and as a Proper expense of the
EMIF Court recelvership) - [39% of $170,244.25] being $100,444.11; and

(c) MPF Trustees— [23% of §170,244.25] being $39,156.18

In the event the funds received in accordance with paragraph 10 above and
paragraph 8 of the Previous Order are insufficient to meet the Receiver's costs,
fees and expenses of the receivership, LMIM, Mr Whyte and the MPF Trustees
agree to contribute within 7 days such further sum as requested by the Receiver
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12.

13.

14,

15.

— e

on account of the liability set out in paragraph 6 of the Previous Order in the

. Proportions set out in paragraph 6 of the Previous Order.

The Receiver and LMA are not obliged to provide access to the LM Group Books
and Records or perform the functions of the receivership unless they have
sufficient funds to do so.

The Receiver s entitled to pay from the funds recetved in accordance with

paragraphs 10 and 11 above and paragraph 8 of the Previous Order:

(@) subject to 13(b), expenses incurred by the Receiver;

(b) his remuneration and legal costs, as approved by the Cotﬁ't in paragraph 9
above, '

The appointment of the Receiver to take possession and preserve the IM Group
Books and Records and permit access to the LM Group Books and Records in.
accordance with paragraphs 2(c), 3(b)(vil) and 3(b)(ix) of the Previous Order
shall continue except that any references to *LMIM, the MPF trustees and Mr
Whyte® in the abovementioned paragraphs of the Previous Order shall be
deented to be deleted and replaced with ‘LMIM, the MFF trustees, Anthony
Connelly and Joseph Hayes in their capacity as receivers and managers of EMIF
appointed by Deutsche Bank AG and Mr Whyte" until termination of the
receivership in accordance with paragraph 6 above or further or earlier order
and the reference to “29 January 2015” in paragraph 2{(c) of the Previous Order
being deleted and replaced with “the date of termination of the receivership”.

Mr Whyte is to be indemmified from the assets of the FMIF in respect of asnounts
paid by Mr Whyte pursuant to this Order, such amounts being amounts to

which the indemnity provided by paragraph 3(b) of the Order of Justice Dalton
of this Honourable Court dated 21 August 2013 applies.
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16. Nothing in this order affects or applies to any information, record or document

which has been produced in consequence of the order of the Honourable Justice

Jackson of 29 November 2013 in proceedings BS 11112 of 2013 (“Justice

Jackson’s Order”).

17.  Nothing in Justice Jackson’s Order affects or applies to the Server referred to in

this order or to any information, record or document stored in that Server.

18. Any party affected by this Order, including LMIM, the MPF Trustees, Mr Whyte,

the FMIF Receivers, the Receiver and LMA, have liberty to apply.

19.  Costs of all parties to this application be their respective costs in the Funds to

which they are respectively responsible entity, trustee or receiver.

4

20. The costs of Mr Clout of and incidental to this application will form part of the

costs of the receivership.
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UNDERTAKINGTOTEESUPMCOURTQ?QMSLM

I, Jarrod Villani, of 12 Creek Street, Brisbane, Queensland

give the following undertaking to the Supreme Court of

Queensland:

1.

Not to interrogate the Server or hard copy LM Group
Books and Records mentioned in paragraphs 2 and 5
respectively of +the Order of the Supreme Court of
Queensland of 29 January, 2015 in proceeding no. BS.
3383 of 2013 for any purpose other than to obtain

information about or concerning the affairs of:

(a) the LM Managed Performance Fund, and

(b) IM Investment Management Limited (in liquidation)
while acting as the former trustee of that fund,

{collectively, “Fund Information”.)

In the event that any interrogation of the information
mentioned in paragraph 1 above by me produces a response
which contains, in addition to Fund Information,
information about or concerning another fund or éh.tity

(collectively, “Non-Fund Information”) , not to:

{a) make use of any such Non-Fund Information in any
way whatsocever, save for considering, with any
other person who has given an undertaking to the

Supreme Court in this form, whether approval foxr

017-8024-34031/AUSTRAL LA
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the use of the Non-Fuhd Information should ‘be

sought in one of the ways set out below; and

(b) provide a copy of, or otherwise disclose, such

Non~Fund Information to any other person,

without:

(1) the approval of the Supreme Court of
Queensiand upon notice given to the
person(s) or entity responsible for the
administration of the particular fund to

which the Non-Fund information relates; or

(i) the approval of the person(s) or entity
responsible for the administration of the
particular fund +teo which the Non-Fund

Information relates.

To ensure that no servant or agent of KordaMentha Pty
Ltd or Calibre Capital ILtd will interrogate the above-
mentioned Server or hard copy IM Group Books and Records
unleas that person has first signed an undertaking in
the same form as this undertaking (save for this

paragraph 3 and paragraph 4 following).

To pay the MPF trusteea’ share of the costs of Grace

Records Management for the storage of, and access to,

017-8024-3403/1 /AUSTRALLA
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the hard copy IM Group Books and Records pending further

order of the Supreme Court of Queensland.

5. Not to alter or destroy the hard copy LM Group Books and

Records,

Signed:

Dated:

017-8024-3403M/AUSTRALIA
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UNDERTAKING TO THE SUPREME COURT OF QUEENSLAND

We, John Park and Ginette Muller, both of 12 Market Street,

Brisbane, Quesnsland, jointly and severally give the following

undertaking to the Supreme Court of Queensland:

1. Not to interrogate the Server or hﬁrd copy LM Group
Books and records mentioned in paragraphs 2 and 5
respectively of the Order of the Supreme Court of
Queensland of 29 January, 2015 in proceeding no. BS.
3383 of 2013 for any purpose other than to obtain
information about or concerning the affairs of:

(a) the IM Australian Income Fund, the IM Australian
Structured Products Fund, Ithe IM Cash Performance
Fund, the LM Currency Protected Australian Income
Fund, the IM Institutional Currency Protected
Australian Income Fund and the LM First Mortgage
Income Fund;

(b)  the LM Managed Performance Fund, in respect of the
period during which LM Investment Management
Limited (in liquidation) was the trustee of that
fund;

(¢} IM Investment Management Limited (in liquidation)
in its own right and as responsible entity or

c:'\t’laers\IAB\AppData\Local\mcrosoft\Windows\'rempa:azy Internet

Files\Content.Outlook\LSVHTWDS\Undertaking to the SBupreme Court of Queensland - 29
January 2015 -Jdohn Park and Gilnette Muller (TC800927358} (3).doex
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trustee for each of those fundsé, as the case may

be,

(collectively, “Fund Information”.)

2, In the event that any interrogation of the information

menticned in paragraph 1 above by me produces a response

which contains, in addition to Fund Informaﬁion,

information about or concerning another fund or entity

(collectively, “Non-Fund Information”), not to:

(a)

make use of any such Non-Fund Information in
way whatsoever, save for considering, with
other person who has given .an undertaking to

Supreme Court in this form, whether approval

any
any
the

for

the use of the Non-Fund Information should be

sought in one of the ways set out below; and

(b) provide a copy of, or otherwise disclose,
Non-Fund Information to any other person,
without:

C:\Users\IRB\AppData\Local\Microsoft \Windows \Temporary
Files\Content,Outlook\LIVHTWDS\Undertaking to

(1) the approval of the Supreme Court
Queensland wupon notice given to

person(s) or entity responsible for

such

of
the

the

administration of the particular fund to

which the Non-Fund information relates; or

January 2015 ~John Park and Ginette Muller (TCSO0927358) (3) .docx

Internet
the Supreme Court of Queensland - 29
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(i1} the approval of the person(s) or. entity
responsible for the administration of the
particular fund to which the Non-Fund

Information relates.

3. To ensure that no servant or agent of FTI Consulting Ltd
will interrogate the above-mentioned Server or hard copy
LM Group Books and Records unless that person has first
signed an undertaking in the same form as this
undertaking (save for this paragraph 3 and paragraph 4

following).

4, To pay our agreed share of the costs of Grace Records
Management for the storage of, and access to, the hard
copy LM Group Books and records pending further order of

the Supreme Court of Queensland.

5. Not te alter or destroy the hard copy LM Group Books and
Records.
Signed:
Signed:
Dated: 29 January, 2015 Dated: 29 January, 2015
C:\Users\IAB\AppData\Local \Microsoft\Windows \Temporary Internet

Files\Content.Outlook\LOVETWDS\Undertaking to the Supreme Court of Queensland ~ 29
Janvary 2015 -John Park and Ginette Muller (TC800927358) (3).docx



UWERERIHGTOTHESUPRMCOURTOFQUEENSIMD

I, David Whyte, of 10 FEagle Street, Brisbane, Queensland give

the following undertaking to the Supreme Court of Queensland:

1. Not to interrogate the Server or the hard copy IM Group
Books and Records mentioned in paragraphs 2 and §
respectively of the Order of the Supreme Court of
Queensland of 29 January, 2015 in proceeding no. BS.
3383 of 2013 for any purpose other than to obtain

information about or concerning the affairs of:

(@)  the IM First Mortgage Income Fund, and

(b) LM Investment Managemenf Limited (in liquidation)
as responsible entity for that fund,

(collectively, “Fund Information”.)

2. In the event that any interrogation of the information
mentioned in paragraph 1 above by me produces a response
which contains, in addition to Fund Information,
information about or concerning another fund or entity

{collectively, “Ron-Fund Information”), not to:

(a) make use of any such Non-Fund Information in. any
way whatsoever, save for considering, with any
other person who has given an undertaking to the

Supreme Court in this form, whether approval for

C:\Users\IAB\Apphata\Local\Microsoft\Windows \Temporary Internet
Files\Content.Outlook\LSVHTWDS\Undertaking to ths Supreme Court of (Qusensland 29
January 2015 - David Whyte (TCB00927337).docx
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the use of the Non-Fund Information should be

sought in one of the ways set out below; and

(b} provide a copy of, or otherwise disclose, such

Non-Fund Information to any other person,

without:

(1} the approval of the Supreme Court of
Queensland upon notice given to  +he
person(s) or entity responsible for the
administration of the particular fund to

which the Non-Fund information relates; or

{1i) the approval of the person(s) or entity
responsible for the administration of the
- particular fund to which the Non-Fund

Information relates,

To ensure that no servant or agent of BDO will
interrogate the above-mentioned Server or ha;:d copy 1M
Group Books and Records unless that person has first
signed an | undertaking in the same form as this

undertaking (save for this paragraph 3).

To pay my agreed share of the costs of Grace Records
Management for the storage of, and access to, the hard

copy LM Group Books and Records pending further order of

the Supreme Court of Queensland.

C:\Users\IAB\AppDhata\local\Microsoft\Windows \Terporary Internet
Files\Content.Outlook\LSVHTWDS\Undertaking to the Supreme Court of Queensland 29
January 2015 - David Whyte (TCS00927337).docx
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5. Not to alter or destroy the hard copy LM Group Books and

Records.

Signed:

Dated: 29 January, 2015

C: \Users\IAB\AppData\Local\Microsoft\Windows \Temporary Internet
E‘iles\Content.Outlook\LQVHTWDS\Undertaking to the Supreme Court of Queensland 29
January 2015 - David Whyte (TC800927337) .doex
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UPON THE UNDERTAKINGS OF MR WHYTE, THE MPF TRUSTEES, L.MIM
AND THE FMIF RECEIVERS IN THE FORM SET OUT IN ANNEXURE “A" TO
BE EXECUTED, FILED AND SERVED ON OR BEFORE 5 FEBRUARY 2015,
THE ORDER OF THE COURT IN PROCEEDINGS NUMBERED 3383/13 AND
3691/13 IS THAT:-

1. Inthis Order:

(a) the terms LM Group Books and Records, Mr Whyte, MPF m:,
LMIM, Receiver, FMIF, LMA, LMIM Funds, MPF and Funds have the
same meaning as in the Order made in this application on 18 December
2014 (“Previous Order*);

(b) the term LM Group Minutes means the minutes of the meetings of the
LMIM board of directors and the credit committees of LMIM and the
Funds as saved in the soft copy LM Group Books and Records on the
storage drive labellet_l *G’ in subdirectories “G:\LM Data\Office
General\LM Board\”, *G:\LM Data\Office General\LM Executive
Meetings\2013\February 2013*, “G:\LM Data\Finance\Financial
Accounting and Audit\Audit matters\Accounts 2013\FMIF 31 Dec 2012 -
Half-Yr Review\Meeting Minutes\Credit Committee®, “G:\LM
Data\Clients\Borrowers\G\Green Square Property Development Corp Pty
Ltd\1. MIF\1. Loan Control\3. Credit Synposis” and “G:\LM Data\LM
Property Asset Management ex Commerclal Lending\Credit Cornmittee”
and as identified by the Receiver; and

(c) the term FMIF Receivers means Anthony Connelly and Joseph Hayes in
their capacity as receivers and managers of EMIF appointed by Deutsche
Bank AG.

2. By 4:00pm on 26 February 2015, the Receiver is to provide each of Mr Whyte,
the MPF Trustees, LMIM and the RMIF Receivers with the following:
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3.

———

{a) an image of the server (“Server”) (including an extract of the email and
drive data) which stores and hosts the soft copy LM Group Books and
Records except the LM Group Minutes; and

(b) a final account in relation to the receivership pursuant to rule 270 of the
Uniform Civil Procedure Rules.

Bly 4:00pm on 12 March 2015 or such later date agreed in writing between

Mr Whyte, the MPF Trustees, LMIM and the FMIF Receivers, the Receiver is to;

(a) provide each of Mr Whyte, the MPF Trustees, LMIM and the FMIF
Recelvers with an extract of the LM Group Minutes, redacted as set out in
paragraph 4 below; and

(b) filein the Gourt in this application as a sealed confidential exhibit to an
affidavit sworn by the Recelver an unredacted copy ofﬁeLM Group
Minutes.

(a) The Receiver will redact the extract of the LM Group Minutes provided to
each of Mr Whyte, the MPF Trustees, LMIM and the EMIF Receivers in
accordance with paragraph 3(a) above so that the extract provided to each
relevant party contains only:

()  minutes of the meetings of the LMIM board of directors and the
credit committees of LMIM; or

(i) minutes of the meetings of the credit committees,

of the Fund or Funds pursuant to which that party has been appointed to.

{b) For the avoidance of doubt, the effect of paragraph 4(a) above is that the
extract provided to:

(i} ~ Mr Whyte will contain only information directly relating to the
FMIF: |

(if)  the MPR Trustees will contain only information directly relating to
the MPF;

(iii) LMIM will contain only information directly relating to the LMIM
Funds; and
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(iv) the FMIF Receivers will contain only information directly relating to
the FMIF;
{) The Recelver must undertake the task of redacting the extracts personally
with the assistance of his staff and solicitors subject to further order.

By 4:00pm on 12 March 2015 or such later date agreed in writing between

Mr Whyte, the MPF Trustees, LMIM and the FMIF Receivers, the Receiver is to

provide to LMA the hard copy LM Group Books and Records to store and permit

access to those documents by Mr Whyte, the MPF Trustees, LMIM, LMA and the

FMIF Receivers subject to further order and payment of the stérage and access

costs as follows:

() Mr Whyte (as Court receiver of the FMIF and as a proper expense of the
FMIF Court receivership): 59%; |

(b) the MPF Trustees: 23%; and :

() LMIM (in its own capacity and as responsible entity for the LMIM Funds
excluding the FMIF): 18%. '

Unless within 14 days of provision by the Receiver of the final receivership
accounts under paragraph 2(b) above a notice of objection is filed in this Court
and served on the Receiver, then the appointment of the Receiver is terminated
and the Recelver is released and discharged from all liability in respect of the
receivership of the LM Group Books and Records.

In the event that the termination, release and discharge takes effect in

accordance with paragraph 6above:

(a) the Receiver shall promptly, after deducting any remuneration and legal
costs approved pursuant to paragraph 9 below and any other expenses
incurred by the Recelver, pay the balance of funds remaining in the
receivership to Mr Whyte, the MPF Trustees and LMIM in the proportions

set out in paragraph 6(a) of the Previous Order; and
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10.

11.

{b}) the Receiver shall be at liberty to cease all arrangements relating ¢o the
storage of the LM Group Books and Records and the hosting of the Server
and to delete all soft copy LM Group Books and Records rémaining in his
possession,

The Receiver's termination by this Order is without prejudice to, énd doesnot
derogate from, the rights, powers and obligations of Mr David Clout arising from
or connected with his appointment as Hquidator of LMA.

The Recetvers’ remuneration and legal costs as Court appointed receiver of the

LM Group Books and Records be approved as follows:

(a) for the period up to 22 January 2015, remuneration for the Receiver and
employees of Clout & Assodates in the amomt of $29,193.45 {inclusive of
GST) and legal costs of King & Wood Mallesons in the amount of
$33,170.50 (indusive of GST); and

(b) for the period 23 January 2015 up to the texmination of the receivership,
in an amount for remuneration for the Receiver and employees of Clout &
Associates not exceeding $48,150 (including GST) and legal costs of King &
Wood Mallesons in an amount not exceeding $35,500 (including GST).

On account of the liability set outin paragraph 6 of the Previous Order, each of

the following is ordered to pay to the Recelver on or before 5 February 2015 the

following amounts:-

(2) LMIM - [18% of $170,244.25] being $30,643.97:

{b) Mr Whyte (as Court receiver of the FMIF and as a proper expense of the
EMIF Court recefvership) — [59% of $170,244.25] being$100,444.11; and

(c) MEF Trustees— [23% of $170,244.25] being $39,156.18

In the event the funds received in accordance with paragraph 10 above and
paragraph 8 of the Previous Order are insufficient to meet the Receiver's costs,
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12.

13,

14.

15.

fees and expenses of the receivership, LMIM, Mr Whyte and the MPF Trustees
agree to contribute within 7 days such further sum as requested by the Receiver
on account of the liability set out in paragraph 6 of the Previous Order in the
proportions set out in paragraph 6 of the Previous Order.

The Receiver and LMA are not obliged to provide access to the LM Group Books -

and Records or perform the functions of the receivership unless they have
sufficlent funds to do so.

The Receiver is entitled to pay from the funds received in accordance with

paragraphs 10 and 11 above and paragraph 8 of the Previous Order:

() subject 1o 13(b), expenses incurred by the Receiver:

(b} his remuneration and legal costs, as approved by the Court in paragraph 9
above.

Theappoinnnentofthekeceivertotakepossessionandpreservethem Group
BooksandRemrdsandpennitamesstotheLMGmupBooksandRecordsin
accordance with paragraphs 2(c), 3(b)(vif) and 3(b)(ix) of the Previous Order
shall continue except that any references to *LMIM, the MPF trustees and Mr
Whyte" in the abovemnentioned paragraphs of the Previous Order shall be
deemed to be deleted and replaced with "LMIM, the MPF trustees, Anthony
Connelly and Joseph Hayes in their capacity as recelvers and managers of FMIF
appointed by Deutsche Bank AG and Mr Whyte" until termination of the
recetvership in accordance with paragraph 6 above or further or earlier order
and the reference to “29 January 2015* in paragraph. 2(c) of the Previous Order
being deleted and replaced with “the date of termination of the receivership”.

Mr Whyte is to be indemnified from the assets of the EMIF in respect of amnounts

paid by Mr Whyte pursuant to this Order, such amounts being amounts to
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16.

17.

18.

19.

20.

Signed:

—

which the indemnity provided by paragraph 3(b) of the Order of Justice Dalton
of this Honourable Court dated 21 August 2013 applies.

Nothing in this order affects or applies to any information, record or document
which has been produced in consequence of the order of the Honourable Justice
Jackson of 29 November 2013 in proceedings BS 11112 of 2013 {“Justice

Jackson’s Order”).

Nothing in Justice Jackson’s Order affects or applies to the Server referred to in

this order or to any information, record or document stored in that Server,

Any party affected by this Order, including LMIM, the MPF Trustees, Mr Whyte,
the FMIF Receivers, the Receiver and LMA, have liberty to apply.

Costs of all parties to this application be thejr respective costs in the Funds to _

. -which they are respectively responsible entity, trustee or receiver.

The costs of Mr Clout of and incidental to this application will form part of the

costs of the receivership.

J
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UNDERTAKING TO THE SUPREME COURT OF QUEENSLAND

I, Jarrod Villani, of 12 Creek Street, Brisbane, Queensland

give the following undertaking to the Supreme Court of

QOueensland:

1.

Not to interregate the Server or hard copy IM Group
Books and Records mentioned in paragraphs 2 and 5
respectively of the Order of the Supreme Court of
Queensland of 29 January, 2015 in proceeding no. BS.
3383 of 2013 for any purpose other than to obtain

information about or concerning the affairs of:

(a) the IM Managed Performance Fund, and

(b) IM Investment Management Limited (in liquidation)
while acting as the former trustee of that fund,

(collectively, “Fund Information”.)

In the event that any interrogation of the information
mentioned in paragraph 1 above by me produces a response
which contains, in addition to Fund Information,
information about or c:dncerning ancther fund or entity

(collectively, “Non-Fund Information”), not to:

{a) make use of any such Non-Fund Information in any
way whatsoever, save for considering, with any
other person who has given an undertaking to the

Supreme Court in this form, whether approval for

017-B024-3403/1/AUSTRALLA
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the use of the Non-Fuﬁd Information should pe

Sought in one of the ways set out below; and

(b} provide a copy of, or otherwise disclose, such’

Non-Fund Information to any other person,

without:

(1) the approval of the Supreme Court of
Queensland wupon notice given to the
person(s) or entity responsible for the
administration_ of the particular fund to

which the Non-Fund information relates; or

(ii} the approval of the person{s) or entity
responsible for the administration of the
particular fund to which the Non-Fund

Information relates.

To ensure that no servant or agent of KordaMentha Pty
Ltd oxr Calibre Capital Ltd will interrogate the above-
mentioned Server or hard copy LM Group Books and Records
unless that person has first signed an undertaking in
the same form as this undertaking {save for this

paragraph 3 and paragraph 4 following).

To pay the MPF trustees’ share of the costs of Grace

Records Management for the storage of, and access to,

017-8024-3403M/AUSTRALIA
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the hard copy LM Group Books and Records pending further

order of the Supreme Court of Queensland.

5, Not to alter or destroy the hard copy IM Group Books and

Records.

Signed:

Dated:

017-8024-3403/1/AUSTRALIA,
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UHDERMINGTOTHESUPRMCOURTOFQUEENSIAND

We, John Park and Ginette Muller, both of 12 Market Street,

Brisbane, Queensland, jointly and severally give the following

undertaking to the Supreme Court of Queensland:

1. Not to interrogate the Server or hard copy IM Group
Books and records mentioned in paragraphs 2 and §
respectively of the Order of the Supreme Court of
Queensland of 29 January, 2015 in proceeding‘ no. BS.
3383 of 2013 for any purpose other than to obtain

information about or concerning the affairs of:

(a) the LM Australian Income Fund, the IM Australian
Structured Products Fund, the IM Cash Performance
Fund, the 1M Currency Protected Australian Income
Fund, the LM TInstitutional Currency Protected

Australian Income Fund and the LM First Mortgage

Income Fund:;

{b) the LM Managed Performance Fund, in respect of the
period during which IM Investment Managenent

Limited (in liquidation) was the trustee of that

fund;

(c) IM Investment Management Limited (in liquidation)

in its own right and as responsible entity or

C: \Users\IAB\AppData\Local\Micrpsoft \Windows\Temporary Internet

Fila\Content.Outlook\LBVHTWDS\Undertaking to the Supreme Court of Queensland - 29
January 2015 ~John Park and Ginette Muller (TCS00827358) (3).docx
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trustee for eéch of those funds, as the case may

be,

(collectively, “Fund Information”,)

In the event that any interrogation of the informat ion
mentioned in paragraph 1 above by me produces a response
which contains, in addition to Fund Information,
information about or concerning another fund or entity

(collectively, “Non-Fund Information”), not to:

(a) make use of any such Non-Fund Information in any
way whatsoever, save for considering, with any
‘other pérson who has given an undertaking to the
Supreme Court in this form, whethaer approval for
the use of the Non-Fund Information should be

sought in one of the ways set out below; and

(b) provide a copy of, or otherwise disclose, such

Non-Fund Information to any other person,

without:

(i} the approval of ﬁhe Supreme Court of
Queensland upon notice given to the
person(s}) or entity responsible for the
administration of the particular fund to

which the Non-Fund information relates; or

G:\Users\IAB\AppData\Local \Microsoft\Windows\'remporary : Internet
Files\Content.Outlook\LBVHTWDS\Undertaking to the Supreme Court of Queensland - 29

January 2015 —John Park and Ginette Muller (TCS00927358) (3).docx
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(ii) the approval of the person({s) or. éntity
responsible for the administration of the
particular fund to which the Non-Fund

Information relates.

3. To ensure that no servant or agent of FTI Consulting Itd
will interrogate the above-mentioned Server or hard copy
LM Group Books and Records unless that person has f£irst
signed an undertaking in the same form as this
undertaking (save for this paragraph 3 and paragraph 4

following).

4. To pay our agreed share of the costs of Grace Records
Management for the storage of, and access to, the har.d
copy LM Group Books and records pending further order of

the Supreme Court of Queensland.

5. Not to alter or destroy the hard copy LM Group Books and

Records.
Signed:
Signed:
Dated: 29 January, 2015 Dated: 29 January, 2015
C:\Users\IAR\AppData\Local \Microsoft\Windows\Temporary Intarnet

Files\Content.Outlook\LIVETWDS\Undertaking to the Supreme Court of Quesnsland - 29
January 2015 ~John Park and Ginatte Muller (TCs00927358) (3) .docx



UNDERTAKING TO THE SUPREME COURT OF QUEENSLAND

I, David Whyte, of 10 Eagle Street, Brisbane, Queensland give

the follo-wing undertaking to the Supreme Court of Queensland:

1.

Not to interrogate the Server or the hard copy LM Group
Books and Records mentioned in paragraphs 2 and §
respectively of the Order of the Supreme Court of
Queensland of 29 January, 2015 in proceeding no. BS.
3383 of 2013 for any purpose other than to obtain

information about or concerning the affairs of:

(a) the IM First Mortgage Income Fund, and

(b) IM Investment Management Limited (in liquidation)
as rasponsible entity for that fund,

(collectively, “Fund Information”.)

In the event that any interrogation of the information
mentioned in paragraph 1 above by me produces a response
which contains, in addition to Fund Information,
information about or concerning another fund or entity

(collectively, “Non~Fund Information”), not to:

(a) make use of any such Non~Fund Information in any
way whatsoever, save for considering, with any
other person who has given an undertaking to the

Supreme Court in this form, whether approval for

C:\Users\IAB\RppData\Local\Microsoft\Windows \Temporary Internet
Files\Content.Outlook\LOVHTWDS\Undertaking to the Supreme Court of Queensland 29
January 2015 - David Whyte (TC300927337).docx
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the use of the Non-Fund Information should be

sought in one of the ways set out below; and

(b) provide a copy of, or otherwise disclose, such

Non-Fund Information to any other person,

without:

(1) the approval of the Supreme Court of
Queensland wupon notice given to the
person(s} or entity responsible for the
administration of the particular fund to

which the Non-Fund information relates; or

(1) the approval of the person(s) or entity
responsible for the administration of the
particular fund to which the Non-Fund

Information relates.

To ensure that no servant or agent of BDCO will
interrogate the above-mentic‘med Server or ha:l:d copy LM
Group Books and Records unless that person has first
signed an u.nderﬁaking in the same form as this

undertaking (save for this paragraph 3).

To pay my agreed share of the costs of Grace Records
Management for the storage of, and access to, the hard
copy LM Group Books and Records §ending further order of

the Supreme Court of Queensland.

Cs \Users\IAB\AppData\Local\Microsoft\Windows\Tenmorary Internet
Files\Content.Outlook\L9VHTWDS\Undertaking to the Supreme Court of Queensland 29
January 2015 - David Whyte (TCS00927337).docx
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5. Not to alter or destroy

Records.

Signed:

the hard copy LM Group Books and

Dated: 29 January, 2015

C:\Users\IAB\AppData\Local \Microsoft\Windowa\‘l'emporary Internet
F:Lles\Content.Outlook\LQVHTWDS\Undertaking to the Supreme Court of Queensland 29
Jandary 2015 - David Whyte (TCS500927337).dock
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Duplicage

First Applicants:

Second Applicant:

Before:

Date:

Initiating document:

SUPREME COURT OF QUEENSLAND

REGISTRY: Brisbane
NUMBER: 4526 of 2015

JOHN RICHARD PARK AND GINETTE DAWN
MULLER IN THEIR CAPACITY AS
LIQUIDATORS OF LM INVESTMENT
MANAGEMENT LIMITED ACN 077 208 461 (IN
LIQUIDATION)

AND

LM INVESTMENT MANAGEMENT LIMITED
ACN 077 208 461 (IN LIQUIDATION)

ORDER

Justice Jackson
14 May, 2015

Application filed 7 May, 2015

THE ORDER OF THE COURT IS THAT:-

I. Pursuant to 5 96 of the Trusts Act 1973 (Qld), the applicants are advised and

directed that they are not under any obligation to review each and every document

in their possession in order to identify any document which might compromise the

interests of members of the following funds:

(a)

LM Investment Management Limited (Receivers and Managers

Appointed) (In Liquidation) ACN 077 208 461 as the responsible cntity of

the:
6] LM First Mortgage Income Fund;
(if) LM Avstralian Income Fund;

(i) LM Australian Structured Products Fund;

orm 59 Rule 661

Russells

Level 18

300 Queen Street
BRISBANE 4000
Phone: 07 3004 8888
Fax: 07 3004 3899

Final Draft Order 14-5-15 (2)
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(b

(c)

(iv) LM Cash Performance Fund;
(v) LM Currency Protected Australian Income Fund;
(vi) LM Institutional Currency Protected Income Fund; and

LM Investment Management Limited (Receivers and Managers
Appointed) (In Liquidation) ACN 077 208 461 as the former trustee of the

LM Managed Performance Fund; and

Trilogy Funds Management Limited as Responsible Entity of the LM

Wholesale First Mortgage Income Fund.

Pursuant to section 96 of the Trusts et 1973, the Applicants are advised and

directed that they are justified in granting the First to Sixth Defendants in the

Supreme Court of Queensland Proceeding number 12317 of 2014, including their

agent(s), access to, and copies to be made of, the books and records of the Second

Applicant by:

(a)

&

- providing a copy of the image of the server which stores and hosts the soft

copy books and records of the Second Applicant; and

allowing access to, and copies to be made of, the hard and soft copy books

and records of the Second Applicant,

conditional upon those persons first providing undertakings to this Honourable

Court in the form set out in Annexure A of the Amended Statement of Facts filed

14 May 2015.

3. Nothing in this order, or by any party’s compliance with it, in and of itself amownts

to a waiver of any legal professional privilege which may exist in & document referred to in

paragraph 2.

Page 2
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(a)
(b)
(©)

s

The applicants’ costs of this application be payable from the assets of the funds in

the following proportions:-

from the LM First Mortgage Income Fund — 59%:
from the LM Managed Performance Fund — 23%; and

from the funds referred to in paragraphs 1(a)(i) to 1(a)(vi) of this Order — 18%.

The costs of KordaMentha Pty Ltd as trustee of the LM Managed Performance

Fund be paid out of that fund.

Signed:

Page 3
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McGrathNicol

McGrathNicol
22 September 2014 Partnership
ABN 41945 982761

Level 31, 60 Margaret Straet

. . . Sydney NSW 2000, Australia
LM Investment Management Limited (Receivers and Managers Appointed}

. GPO Box 9986
(In Liquidation} Sydney NSW 2001, Australia
Ginette Muller T+612 9338 2600
John Park F +612 93382699
Joint and Several Liquidators megrathnicol.com
By email: ginette.muller@fticonsulting.com
John.park@fticonsulting.com
Dear Sir / Madam By Email

LM Investment Management Limited (In Liquidation) (Receivers and Managers Appointed) as respensible
entity for the LM First Mortgage Income Fund

ACN 077 208 461 ("FMIF")

RE: FMIF reimbursement of payments made on behalf of other funds

I refer to my appointment as Joint and Several Receiver and Manager of FMIF and to your appointment as
Liquidators of LM Investment Management Limited (Receivers and Managers Appointed) {In Liquidation)
{"LMIM"}.

As you are aware, LMA requires funding to ensure all operating costs, including LMA employees and

contracts with suppliers are paid to continue the operations of LMIM as the responsible entity of the funds
within the LMIM Group.

At present, FMIF currently funds all of the costs on behalf of the other funds. This was agreed with David
Clout as Liquidator of LMA to prevent any adverse impact to operations. Given the above, FMIF requires
the reimbursement for expenses incurred on behalf of other funds.

Analysis

Given various payments are often for the benefit of multiple funds (for example employee costs, building
and utility payments) it is prudent to split these on a “user pays” basis,

We have based our analysis on employee timesheets split by each fund for the period October 2013 to
June 2014. These timesheets have been prepared by the employees of LMA and are maintained by the
Liquidator of LMA. This is an accurate reflection of how LMA expenses should be proportionately attributed
to each of the funds for the period October 2013 to June 2014.

Attached and marked Annexures “A to I’ represents the time charged by employee as a percentage

multiplied against the LMA funding provided for that month. The material to support the monthly LMA
funding is also attached as Annexures "A to I,

With respect to the months where no timesheets have been recorded {26 July 2013 and 31 September), we
have applied the average of the months available and applied those to the LMA costs incurred during that
period. Also included in the summary is the LMA service fee, which represents 10% of the funds incurred in

AB-140922-LMINMANO1-FMIF reimbursement LMIM - MH

Inassociation
with

Advisory
Forensic
Al Lisbilty i N Transactions
A iability limited by a scheme .
ﬂ IJ& approved under Professional Restructuring
UM Standardstegislation Insolvency
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any given month as a result of LMA maintaining operations and answering your queries as required. This
summary is attached and marked Annexure J.

The attached analysis reflects the amount of employees’ time being utilised in other funds by various
practitioners.

Conclusion

For the period 26 July 2013 to 30 June 2014, LMA incurred $3.7m in expenses (refer to attached menthly
breakdown). Based on the above figure, we have calculated the amount of costs FMIF is reasonably entitled
to be reimbursed for. This is set out below per fund and per practitioner firm:

Menth FMIF FMIF FMIF CPAIF ICPAIF CPF ATFCP ASPF MPF W/Sale LMIM

McN BDC FTt i FTI Tl FTI 1 KM Trilogy FTI LMA Total
July 2013 to Sept 2013 464738 341814 13301 36210 5904 5,684 74,080 27,781 6,009 715 295 27986 1007177
Oct-13 141954 109592 5349 7966 3,374 2483 55,000 15,576 8505 397 - 20,787 371,083
New-13 114,558 93,167 93217 23274 1985 3,687 30,502 12,092 4,085 821 - - 293,188
Dec-13 158699 129656 2,700 13,702 1803 1,226 43287 5859 945 - - - 357878
Jarr14 134,505 57,229 3,655 15111 999 2686 30,077 7467 631 269 - - 292,628
Feb-14 108,163 94,049 3623 16,842 1773 1237 23,501 BAE3 491 763 7607 5778 272495
Mar-14 107471 134525 2571 9503 402 1840 2357¢ 12,259 1417 148 - - 293,705
Apr-14 157,736 108216 2377 10578 2753 472 9,014 11514 148 - 66 8123 310946
May-14 120490 69,027 1,243 4,505 2855 780 7,705 4303 1,886 - 353 8196 221,342
Jun-14 146,138 89,218 25531 3270 301 708 8,585 2349 693 - 98 20,012 274,529
Total 1,654,452 1266494 46,537 | 142,060 22,147 20,803 305419 108,269 24,916 z81l 11,09 00,882 3,694971

Accordingly, please find attached invoices for the funds and amounts as detailed in the above table.

Should you fail to pay the attached within 14 days, we will instruct LMA to cease access to all employees
until such time as FMIF is reimbursed.

Should you have any queries regarding the above, please contact Ian Niccol on (02) 9248 9905.

Yours faithfully
LM Investment Management Limited (Receivers and Managers Appointed) {In Liquidation) as responsible
entity for the LM First Mortgage Income Fund

Joseph Hayes
Joint and Several Recelver and Manager

Enclosurefs);
6 x invoices made out to the respective fund
Annexures A to )

Page 2
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Annexure A - |

AB-140828-LMINMAND1-FMIF reimbursement for LMA costs-MH-HG

McGrathNicol
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LM ADMINISTRATION PTY LTD (IN LIQUIDATION]} {CONTROLLERS APPOINTED)

Operational costs paid 26 July 2013 to 31 July 2013
Description

PAYG Control (Trading): PAYG Withheld
Subcontractors

Wages & Salaries

Bank Charges

Amount (S)

(13,276.00)
5,187.99)
(47,418.28)
(0.60)

(65,882.87)
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LM ADMINISTRATION PTY LTD {IN LIQUIDATION) (CONTROLLERS APPOINTED)

Operational costs paid 1 August 2013 to 31 August 2013

Description
Hire & Leasing

PAYG Control {Trading): PAYG Withheld
Printing & Stationery
Record Storage

Rent & Rates

Repairs & Maintenance

Stamp Duty

Subcaoniractors
Superannuation Control {Trading)

Utilities

Wages & Salaries

Bank Charges

Donation- Baby Hudson

Insurance

Amount ($)
(22,443.87)
(50,697.00)
{999.G0)
(1,525.28)
(16,276.61)
(84.65)
(18.58)
(34,570.71)
{4,374.36)
(6,783.43)
(183,392.20)
(14.87)
{70.00)
(371.52)

{321,622.08)
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LM ADMINISTRATION PTY LTD (IN LIQUIDATION) (CONTROLLERS APPOINTED)

Operational costs paid 1 September 2013 to 30 September 2013

Description

Freight

Hire & Leasing

PAYG Control {Trading): PAYG Withheld
Payroll Tax

Printing & Stationery

Record Storage

Rent & Rates

Subcontractors

Superannuation Control (Trading)
Utilities

Wages & Salaries

Bank Charges

Donation- Baby Hudson

Amount (5)
{65.22)
(14,334.25)
(44,060.00)
{9,548.93)
(3,533.42)
{1,556.73)
(14,610.75)
(19,714.36)
{(17,102.60)
{3,056.31)
(156,118.81)
{7.80)
(56.00)

{283,765.18)
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LM ADMINISTRATION PTY LTD (IN LIQUIDATION) (CONTROLLERS APPOINTED)

Operational costs paid 1 October 2013 to 31 October 2013

Description

Freight

Hire & Leasing

Motor Vehicle Expenses

PAYG Control (Trading); PAYG Withheid

Payrofl Tax

Printing & Stationery
Record Storage

Rent & Rates

Repairs & Maintenance
Stamp Duty
Subcontractors

Sundry Expenses
Superannuation Control {Trading)
Utilities

Wages & Salaries

Bank Charges
Donation- Baby Hudson
Insurance

Amount (5}
(133.72)
(20,202.97)
(390.95)
(61,084.00)
{(4,678.94)
(1,257.40)
{1,881.63)
(14,610.75)
(5,617.32)
(156.76)
{23,864.75)
{1,303.03)
{14,350.64)
{8,354.52)
{210,195,49)
(14.65)
{70.00}
{2,915.00)

(371,082.52)
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LM ADMINISTRATION PTY LTD (IN LIQUIDATION) {CONTROLLERS APPOINTED)

Operational costs paid 1 November 2013 to 30 November 2013

Description

Bank Charges

Freight

Hire & Leasing

PAYG Control {Trading): PAYG Withheld
Payroli Tax

Printing & Stationery

Record Storage

Rent & Rates

Repairs & Maintenance
Subcontractors

Sundry Expenses

Superannuation Control {Trading)
Utilities

Wages & Salaries

Donation- Baby Hudson
Insurance

Amount [$)
(8.60)
{165.00)
(18,297.77)
(43,241.00)
(8,141.88)
{2,340.62)
(1,525.28)
{14,610.75)
(332.98)
(20,751.96)
(5,091.46)
{18,596.52)
(4,073.01)
{152,744.94)
{52.000

(3,214.70)
{293,188.47)
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LM ADMINISTRATION PTY LTD ({IN LIQUIDATION) [CONTROLLERS APPGINTED)

Operational costs paid 1 December 2013 to 31 December 2013

Description

Freight -

Hire & Leasing

PAYG Control {Trading): PAYG Withheld
Payroll Tax

Printing & Stationery

Record Storage

Rent & Rates

Repairs & Maintenance
Subcontractors

Sundry Expenses
Superannuation Control {Trading)
Utilities

Wages & Salaries

Bank Charges

Donation- Baby Hudson
Insurance

Amount ($)
(81,97)
(20,230.77)
(57,492.00)
(4,456.12)
{1,393.80)
{1,888.50)
(29,221.50)
(651.00)
(17,120.36)
{97.04)
(13,971.31)
(9,599.22)
(200,250.10)
(58.95)
{70.00)

(1,294.92)
{357,877.56)

105



LM ADMINISTRATION PTY LTD (IN LIQUIDATION) (CONTROLLERS APPOINTED)

Operational costs paid 1 January 2014 to 31 January 2014

Description

Freight

Hire & Leasing

PAYG Control (Trading): PAYG Withheld
Payroll Tax

Printing & Stationery

Record Storage

Rent & Rates

Stamp Duty

Subcontractors

Sundry Expenses
Superannuation Control (Trading)
Utilities

Wages & Salaries

Donation- Baby Hudson
Insurance

Amount {5)
(616.81)
{20,230.36)
(45,061.70)
(7,508.56)
(3,324.03)
(1,523.27)
{14,610.75)
{56.93}
(12,451.17)
(1,193.88)
{17,876.01)
(6,600.33)
(160,783.57}
(54.00}
(737.00)

(292,628.37)
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LM ADMINISTRATION PTY LTD (IN LIQUIDATION) (CONTROLLERS APPOINTED)
Operational costs paid 1 February 2014 to 28 February 2014

Description Amount (3)
Bank Charges -9.55
Utilities -3,058.98
Hire & Leasing -12,694.06
Rent & Rates -16,387.14
Stationery & Printing -1,562.15
Sundry Expenses -2,409.41
Transport / Courier -213.69
Wages & Salaries -157,545.16
Subcontractors -13,488.77
Payroll Tax -4,657.24
Record Storage -1,615.92
Superanhuation Contrel {Trading) -14,115.76
Donation- Baby Hudson . 43.00
PAYG Withheld -44 689,00

-272,494.83
10% Service Fee 27,249.48
Plus GST 2,724.95
invoice Total 29,974.43
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LM ADMINISTRATION PTY LTD (IN LIQUIDATION) {CONTROLLERS APPOINTED)
Operational costs paid 1 March 2014 to 31 March 2014

Description Amount (%)
Hire & Leasing -22,205.97
PAYG -40,882.00
Payroll Tax -8,628.78
Record Storage -1,777.93
Rent & Rates -14,610.75
Repairs & Maintenance -6,179.57
Stationery & Printing -1,955.36
Subcontractors -20,751.96
Sundry Expenses -1,017.64
Superannuation -27,544.00
Transport / Courier -55.01
Utilities -4,593.24
Wages & Salaries -143,498.57

10% Service Fee 29,370.48
Plus GST 2,937.05
Invoice Total 32,307.53

108



LM ADMINISTRATION PTY LTD (IN LIQUIDATION} (CONTROLLERS APPOINTED)

Operational costs paid 1 April 2014 to 30 April 2014

Description

Hire & Leasing

Hire of Equipment
Insurance

PAYG

Professional Fees
Record Storage
Rent & Rates
Repairs & Maintenance
Statlonery & Printing
Subcontractors
Sundry Expenses
Telephone & Fax
Transport / Courier
Ulilities

Wages & Salaries

10% Service Fee
Plus GST
invoice Total

Amount (5)
-10,885.93
-615.50
-19,093.89
-50,145.00
-9,660.75
-3,070.90
-13,208.40
-155.00
-1,919.11
-20,751.85
-B07.71
-2,132.17
-198.60
-1,914.09
-176,385.24

~310,946.24

31,094.82
3,109.46

34,204.09
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LM ADMINISTRATION PTY LTD {IN LIQUIDATION) (CONTROLLERS APPOINTED)

Operational costs paid 1 May 2014 to 31 May 2014

Description

Bank Charges

Gas

Hire & Leasing

PAYG Withheld

Payroll Tax

Record Storage

Rent Paid (Commercial}
Repairs & Maintenance
Stationery & Printing
Subcontractors

Sundry Expenses
Superannuation
Transport / Courler
Utilities

Wages & Salaries

10% Service Fee
Pius GST
Invoice Total

Amount {5}
-7.75
~423.59
-12,078.56
-35,282.00
-5,947.19
-177.84
-402.35
-55.00
-1,307.37
-20,233.12
-2,499.91
-15,443.48
-110.00
-1,008.27
-126,365.97

-221,342.40

22,134.24
2,213.42

24,347.66
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LM ADMINISTRATION PTY LTD (IN LIQUIDATION) (CONTROLLERS APPOINTED)
Cperational costs paid 1 June 2014 to 30 June 2014

Description _ Amount (5)
Bank Charges -11.00
Hire & Leasing -18,694.82
Insurance -43,600.00
PAYG Withheld -30,660.30
Payroll Tax -2,747.88
Rent Paid {Commercial) -17,467.36
Repairs & Maintenance -8,936.00
Stamp Duty -3,325.00
Stationery & Printing -446.49
Subcontractors -18,676.76
Sundry Expenses -1,745.05
Superannuation -11,580.18
Transport / Courler -226.44
Utilities -5,913.74
Wages & Salaries -110,497.84

-$274,528.86
10% Service Fee 27,452.89
Plus GST 2,745.29

Invoice Total 30,198.17




Michael Halfhide

s
From:; Kate Lucas <klucas@cloutsinsalvency.com.au>
Sent: Tuesday, 2 September 2014 11:39 AM
To: Michael Halfhide
Ce: John Kennedy; lan Niccol; Hannah Griffin
Subject: RE: LMA 10% service fee
Hi iichael

The total service fee for the period 26 July 2013 to 30 June 2014 was $335,906.41 {exc. GST). | note the June 2014
fee of $27,452.88 (exc. GST) was paid in July 2014, Accordingly $308,453.53 was paid during the 2014 financial year.

Should you require further information, please let me know.

Kind Regards

Kate Lucas || David Clout & Associates
105A Bowen Street Spring Hill [ | GPO Box 7870 8risbane QLD 4001
P 0730391516 |{ F 07 3041 0440

Liability limited by a scheme approved under Professional Standards Legislation,

Disclaimer:

This email message (and attachments) may contain information that is confidential to David Clout & Associates. If you are aot the intended recipient you cannot
use, distribute or copy the message or attachments. In such a case, pleasa notify the sender by return email Immediataly and erase all copies of the message

and attachments. Opinjons, conclusions and other information in this message and attachments that do not relate to the official business of David Clout &
Assaciates are neither given nor endorsed by it.

Ltability limited by a scheme approved under Professional Standards Legislation in all States and Territories where a curent scheme applies.

Emails may be interfered with, may contain computer viruses or other defects and may not be successfully replicated on other systems. Whilst all Email entering

and leaving our system is scanned for viruses, no warranty is given that this massage upon Its receipt is virus free and no lfability is accepted by the seader in
this regard.

From: Michael Halfhide {mailtc:mbhalf hide dmcyrathricol com)
Sent: Tuesday, 2 September 2014 11:25 AM

To: Kate Lucas

Cc: John Kennedy; Ian Niccol; Hannah Griffin

Subject: LMA 10% service fee

Hi Kate

Would you kindly please provide me with the total service fee (excl. GST) paid to LMA from 26 July 2014 to 30
June 20147

Thank you in advance.
Kind regards,

Michael
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Michael Halfhide

Assistant Manager

Level 31, 60 Margaret Street, Sydney NSW 2000 Australia
T +61 2 9248 9957
McGrathNicol miaithge rgeaitini s

Cali us 10 find out how we can help you develop your strategic plan.

This email is confidential and may be legally privileged; it is intended solely for the addressee. Access by anyone else is unauthorised. If you
have received this email in errer please notify us immediately by return email or telephone +612 9338 2600 then delete and destroy any
copias of it. Any unauthorised disclosure, copying, distribution or any action taken or not taken in reliance on it is prohibited and may be
unlawful. Any opinions or advice contained in this email are subject to the terms and conditions of the governing McGrathNicol engagement
letter. Opinions, conclusions and other information in this email and any attachments that do not relate to McGrathNico] business are not
given or endorsed by it McGrathNicol cannot guarantee that emails are secure or error-free as information could be intercepted, corrupted,
lost, destroyed, arrive late/incomplete or contain viruses. Liability limited by a scheme approved under Professional Standards Legisiation,
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Employes  Timesheat Hourly Rate Om costs Chargeable Rate  FMIF - MN_ FMIF - BDO  FMIF - FTT _ CPALF - FT1_ ICPAIF - FT1 CPF- FTI_ AIFCP - FTI ASPF- FT1 MPF - KM Totals
Ann ¥ 77 ; 11,656 197 493 - - 1301 - - - - 13,646
Shelley Y [543 11,100 49 172 - - 1,551 - - - - 12873
Sean Y 53 - 10441 - - - 1618 - . - - 12,059
Fiona ¥ 57 3,074 7 728 - - 625 - - - - 4478
Zoran ¥ 34 688 6,936 600 - - 17 - - - - 8340
Cameron Y 74 11,640 125 33 - - pal - - - - 11819
Matthew ¥ 102 6219 1416 - . - 3475 - - - - 13,130
Trevar ¥ 130 11,070 245 - - . 1,872 - - - - 15,188
Tony Y 115 2,350 6418 - - - 664 - - - - 9473
Siman Y 126 10,560 3,088 93 G2 154 3,274 - - - - 18,066
Irene ¥ 34 1372 by 394 334 318 2,598 928 - - - 6,351
Maribel Y 52 . - - - - - - - - 10,279 10,279
Lucy ¥ 85 74 74 132 44 169 1,19 1,063 - - - 2,886
Steve ¥ 93 29 2132 - 1,349 412 832 3,346 55 - - 9,176
Leanne ¥ 43 4 3012 - 322 . 3526 1,273 59 - - 8,326
Sharon ¥ 55 70 5878 - 357 471 330 - 55 - - 7,205
Shauna ¥ 57 - 5,666 - 1,410 82 173 745 27 - - 11,253
Dave N 51 - 5479 - - . - - - - - 5475
Ben ¥ o - - - 62 62 2,224 309 - - - 5497
Joal . . . 70,199 54,195 2615 3939 1,668 27,108 7.703 196 - 10,279 183,507
Percentage 38% 30% 1% 2% % A58 _ ..a!lx . 0% 0% &% 100%
141954 109,592 5,349 7,966 3,374 483 55000 15,575 397 20787 371,083

LMA charge
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i

Employee _ Timesheet Hourly Rate O:Emlnl.ulh ble Rate _FMIF - MN _ FMIF - BDO FMIF - £T1 CPAIF - FT1 ICPAIF - FTI_ CPF - FTI_ AIFCP- FTI ASPF- FTI MPF- KM W/SALE - Trilogy LMIM (FTH LMA TVotals
Ann ¥ ” 24 13,696 443 355 - - . 305 . - - - - 14,799
Shalley ¥ 5 24 26,700 - - - - - 3,892 - - - - 14,592
Sean N 53 24 1 4,384 8429 - - - - 956 - . - - - 13,769
Frana Y 57 24 " 2,868 199 610 - - - 713 - - - - - 4390
Zoran ¥ ELS 24 . 99 7.524 337 - “ - - - - - - - 8,779
Cameron Y H 24 it 12,283 pal - . B - 188 - 38 - - - 12,529
Matthew Y 102 24 - - - - - - 1948 - . . . - 1,948
Trevor ¥ 130 24 13,001 542 1,724 - - . - . . - - - 15,267
Tony v 115 2 BO12 2213 1,503 - - - 1,549 . - - - . 13678
Simon N 126 2 5,466 10,586 . 463 - - 3490 216 62 - - 20,284
Irene ¥ 34 2 N 175 5,162 222 238 302 254 2,128 143 B4 - 588
Maribel ¥ 52 24 s - 5568 - 2,604 - - 34 - - - - - 8,206
Lucy v 85 24 - pral 74 - 15 257 809 . 37 - . - 1412
Steve ¥ 93 24 ; 423 1,489 pral 2,243 140 735 1721 2,390 110 239 . - 9710
Learme ¥ 43 24 o . 3175 . 3,512 111 585 1624 15 - - - - 9,022
Sharon i 65 24 : - 5,654 177 1,335 59 334 314 - 59 39 - - 7971
Shauna ¥ 57 24 e - 3383 135 4731 161 157 1677 1,520 259 5 - 11923
Dave Y 51 24 o - 4,238 - - - - - - - - - - 4,288
Ben ¥ 94 . 27 - - - - - 1,359 62 1,791 - - . 3459
Tot#d o 72,174 56697 5807 14,653 1251 232 19,217 7,618 2,574 391 - - 1714
fecentage . e %325 L B Im 1% 0% A% 1B 0% 0% 0% 100%
LMA charge ) B 114,558 23,274 1,888 587 30502 12,082 4,085 e - U Tamaes
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- 97285

10,567

13,769
- 2,923
- 6350
- 12,529
- 6817
- 18,123
- 10889
- iL119
- 50164
- 4,420
- 323
- 7,243
- 87119
- 4,663
- 11,809
- 6,671

L2532

-, 157653

% 200%

- 357878

Employee hm_mimm.mmMMm FMIF - MN__FMIF - BDO _ FMIF - FTT_ CPAIF - FTT_ICPATF - FTI_CPF- FTI_AIFCP - FII ASPF - FTI__MPF - KM W/SALE - Trlogy LMIM (FT) LMA Totals
Ann ¥ T7 24 2,666 L] - - - - - =
Shatley ¥ 65 21 8,769 - - - - 2,798 - -
Sean N 53 2 4,384 5429 - . ; 956 . -
Fiona Y 57 29 2,695 a5 - - - 132 - -
Zosan ¥ 34 Py 190 5,014 . 146 . . - -
Cameron Y 4 24 12488 47 - - - - - -
Mafthow ¥ 102 “ 5,666 ; . . . 1151 - -
Trevor N 130 24 15,552 43 246 152 - 1230 - -
Tony v 115 B 6412 2512 177 707 - 885 . -
Slmen N 126 2 3,397 6,362 . 278 . 857 - 154
Irene v 4 2 159 3,170 2 140 67 1159 162 .
Mariief ¥ 52 24 6% 4,078 274 - - - -
Lucy N 8 2 125 1,509 1o 0 7 453 602 15
Steve v a3 2 18 1526 . 754 147 1327 1415 -
Leanne Y 43 21 - 4,170 59 936 512 3,102 - -
Sharon ¥ 65 2 314 3,948 s 10 . 7 - 9
Swaune Y 57 2 . 7400 . 2,860 1 1992 216 208
Dave Y 51 29 - 6,671 - - - - - -
Ben v o : - i . 3w -
~ eaal 57117 1189 6036 784 16,068 2,581 416
% % 1% 1% 1% 2% 2% 0%
158693 19656 2700 702 1,803 4328 5,859 a5
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i b B
EMIE - MN __FMIF - BDO CPAIF - FTI CPE - ETI_ AIFCP - FYT ASPF - FTL MPF - KM_ W/SALE - Trilogy LMIM (FT} LMA Totals

77 24 9,508 4,897 - - . 99 - 14,582

&5 24 9,769 1232 - . . 1995 - 13,883

53 24 13,015 - - . . 1765 - 14,779
Fiona 57 2! 1625 453 - - - 1471 . 4,029
Zoran u 4 ses 7,697 . 44 29 . 351 8,779
Cameron 74 24 12,504 25 - - . - . 12,525
Matthew 102 1) 8,543 - . - - 1660 - 10,203
Trovor 120 24 11,405 1,158 - - - 1,552 - 14,114
Tany 1s 2 10,314 2833 - - - 266 . 13412
Simon 26 24 4015 8.863 . 185 - - 2,62 15,287
Irane 34 24 EP) 6,591 349 37 254 1128 191 3576
taribel 52 24 - 891 2981 240 21 651 - 5,448
Lucy 85 24 551 4,511 - - - a7 37 4.246
Steve 5 24 204 4215 662 . 348 2,040 132 9,136
Leare 43 24 - 3,365 827 - - 3,248 . 7.141
Sharon 65 24 603 5898 1,256 - B 79 - 7,904
Shauna 57 24 . 4747 3,530 114 130 2533 1L634
Ben o 62 3,459 - - 618 . 4,262
Total B 52,331 59,876 8305 G15 1654 18522 180,206
Percertage 965 3% 5% 0% 1% 10% G 10%
LA charge 134,505 97,229 15111 999 2,686 30,077 7,467 292,628
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Employee
Ann
Shalley
Sean
Fiona
Zoran
Camgron
Matthew
Trevor
Tony
Simon
Irene
Maribel
Lucy
Steve
Leanne
Sharon
Shauna

A - A T - B S S R S e 4

Ben
Total

Percentage

LMA charge

A

b

costs _Chargeable Rate FMIF - MN _FMIF - BDG_FMIF - FTI CPAIF - P iCPATF - FJT CPF - FTI_AIFCP - FTI ASPF - FTL MPF- KM W/SALE - Trilogy LMIM (FT) LMA__ Totals

7 o ’ 6523 8,050 197 - 0 . - . - ; i C T
5 24 i 12,479 517 19 - - - 1,020 - - - - - 14065
53 24 E - B,750 - - - - 3,309 - - - . - 12,059
57 24 - 4757 228 1,154 . - - 260 - - - - 6,500
34 7% h 1,580 6,994 117 28 - - - - - - - - 8,779
74 24 s 12,433 9 - - - - - . - - - - 12,529
102 24 10,513 66 - - - - 575 - - - - - 11155
130 24 9,158 4,089 - - - - 1,754 - - - - - 15,000
115 24 11,243 177 - - - - 1,859 . - - - - 13,279
126 4 2841 7,782 . - - - - 2472 - 404 - . 13,568
34 24 ; as7 5,208 167 196 113 223 1,368 7 9 - 5153 3923 1699
52 24 g - - - 3,564 - . - 754 - - - - 4317
8BS 24 - 4118 715 - . - . - . - - - 4,852
93 24 1,544 3493 - 1507 - 515 1,452 1838 202 - - - 10,551
43 24 - 3453 - 2,488 117 - 2,605 117 - - - " 8,779
65 24 6 - 4417 38 - 883 - 16 - - . 12 - 5,367
57 24 - 6408 - 3,659 pal 102 1,272 24 - - 11,827
U+ SO R - : : - 432 . - - 556
— . 73,429 63,847 L. 048 5384 3523 184980
— 40% il.ulu.'amlni.t| - 0% % 2% 100%
108,163 84048 763 7,607 5778 272495
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.»u..... . FT1_AIFCP - FTI_ASPF - FTI_MPF - KM W/SALE - Trilogy LMA_Totals

v n 2 200 12523 197 . £l . 14783
Shelley Y 65 2 . 9,572 3,498 49 - 1,010 - 14,129
Sean 13 53 24 - 7,059 - - - - 7,059
Flana Y 57 2 3,654 1,331 723 - 581 - 6,279
Zoran ¥ 34 24 : 1,432 7,272 176 - - - 8719
Cameron ¥ 74 24 st 12,529 - - - - - 12,529
Matthew ¥ 162 24 9,015 - - - 1,793 . 11,708
Trevor ¥ 130 24 13,031 567 - - 1429 - 15,025
Tony 13 115 2 12,040 - - - 1,903 - 13,543
Simon Y p¥ 29 4,231 12,260 - - 2,532 401 15,518
Irene Y 34 24 b 556 6,289 334 175 1445 254 9,201
Lucy Y 85 Pl 4 - 74 a7 110 xn 1912 2,757
Steve Y 93 P 735 4,963 37 754 3,011 2,868 11,048
teanne ¥ 43 4 . - 3,457 102 2,327 1,831 8779
Sharon Y 65 2 - 4,084 - - - - 4,319
Shauna Y 57 24 - 6,824 - 51 620 330 11,819
Ben ¥ ) 24 i - 16924 124 31 247 18,529
Total 63,635 87,164 1,666 1192 18,272 7,943 190,303
Percentage 7 15 o5 % &5%
LMA n:u_.na L 1orar 1840 43570 12258 - 233705
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L5 Ei

: S :
W/SALE - Trilogy _ EMIM (FT1} _EMA

__Totals

Employee  Timesheet Hourly Rate On eosts Chargeable Rate FMIF - MM FMIF - BDO  FMIF - FT1_ CPAIF - FTI L. v ho R
‘o ¥ 7 3 o 16,457 . . . - - - - - - 16497
Shalley Y 65 33 N 10,948 - 53% - - - 940 - - - - 12427
Sean Y 53 33 e - 14,594 - - - . - - - - - - 14,594
Fiona ¥ 57 33 e 4,105 252 486 - - - 99 - - . - - 4943
Zoran ¥ 34 3 " 2455 5,815 50 - - - - - - - - 8.324
Cameron Y 74 33 i 16,074 54 - - - - - - - - 16128
Matthew Y 102 33 I 15918 - - - - - 1,358 - - - 17272
Trevar Y 130 33 n 25,181 . - 1,061 - - - - - . - - 26,242
Tony Y i15 33 20,689 74 - - 1483 - - - - - - 22246
Simon N 126 33 4,134 13,672 437 . - . - 1948 - - - - 20,390
Irene Y 34 33 el 168 8459 - 67 - 34 600 67 - - - - 9485
Luey N 85 33 125 1,540 210 E 37 100 453 602 15 - - - 3231
Steve Y 93 33 126 8,764 - 1,198 - . 820 5.075 B - - 2306 18,852
Leanne Y 43 32 150 7.293 - 988 437 1 1,671 646 - - - - 11,395
Sharon ¥ 65 33 ) 147 8,848 - 2,081 - - 294 - - - 48 3,207 14,626
Shauna ¥ 57 3 UL R~ ) 81 a5 _ 351 185 32 - So_o 13313
Total 118,758 80,102 1,723 7,830 2,038 350 6,672 8,523 108 - 49 6013 230,166
Percentage - 35% 1% 7% 0% 0% 3% 100%
LMA cf 157,736 108,216 2327 148 - 66 _B123 310946

LMA charge
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: s : : . ; e G
FMIF - FTT CPAIF - FTI ICPAIF - FTI CPF- FTI_ AIFCP - FTIASPF - FT1_ MPF - KM W/SALE - Trilogy  IMIM (FT} LMA _ Totals

Ann v ’ P 33 L 15376 o9 . . - - 703 . . - . - 16508
Shalley Y 65 33 7,026 2 171 - - - 343 . - - - - 7.663
Sean N 53 33 4,334 BA29 - . . - 956 . - - - - 13769
Fiona Y 57 33 5393 270 684 - - - 414 - 1179 - - - 7,950
Zoran Y 34 EE| ' 3,363 6592 50 . 84 - ; . - . - - 10090
Cameron ¥ 74 33 ¢ 16,178 - B . - - - . - - - - 16,128
Matthew ¥ 02 3 19711 . - - . . 610 . . . . - 20320
Trevor N 110 33 24,283 - - - . - - . - - 24691
Tony ¥ 115 33 i 19,775 - 2398 - 22395
Simon N 126 33 s 7,808 3 n - 1.906 170 179 . - - 21138
Irene N 39 13 a7 - - - 454 1,059 - - - - 9451
Luey N 85 33 i 125 90 37 100 453 £02 15 - - - EVET)
Stave ¥ 53 31 ; - - . a4y 504 1639 a1 - 315 3304 15416
Leanne ¥ a3 3 570 475 228 133 684 266 . - - 11,395
Sharan ¥ 65 3 235 830 . 49 . - . - a9 4837 14581
Shauna_ Y L7 33 - - 3118 157 81 o18 101 131 - - - 13,504
Total T 204 79845 4437 1,945 . 364 B451 228,241
Percentage . . “ - 59% 0% % | 1% 0% 0% 4% 100%
120,490 4,505 2,855 780 7,705 4,302 1,886 - 353 8,196 221,342

LMA charge
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ngEforinne2
Emplaye Hourly :ﬂr On costs_ Chargeable Rate  FMIF - MN _ FMIF - BDO  FMIF - FT1  CPAIF - FTT _ICPAIF - FTI _ CPF - FTI__AIFCP - FTI __p.m—._u - F11  MPF - KM
Aren i 43 : 16434 841 - - - s
Shelley a5 43 9,247 108 865 - - 54
Sean 53 43 - 18,157 - - - -
Fiona 57 43 5456 541 3581 - - 541
Zoran 34 43 6,800 L0496 213 - -
Cameron 74 43 17,013 - - - -
Matthew H2 43 - - . - - -
Travor 130 413 26020 - - - - -
Tony H5 43 - - - - - -
Simon 126 13 17,217 3215 127 - - 1354
Irene 34 43 657 9570 - - 77 39
Luey 85 43 125 1599 210 elad 160 453
Steve 93 43 477 12,337 - 204 273 545
Leanne 43 43 1120 9,244 - 431 43 1,896
Sharon £5 43 162 5472 - 1,552 - 351
Shauna 57 43 . - - - - -
Tota ] i 776 22r1 493 5979
Mnﬂnm..._,m % 1% a% 3%
LMA charge i u.‘Mm|.H‘u|w. B 89,21 i lN.mmu. 3,270 708 Mmmm

Totals

18019
10274
1B,157
8611
8059
17,661

26020
21913
13430

3231
18,696
12,885
16,222
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McGrathNicol
TAX INVOICE

LMIM in its capacity as RE for the FMIF (Receivers and Managers Appointed) (In Liquidation}

ABN 66 482 247 488

Date: 22 September 2014
Invoice Number: CPAIFO1
Invoice to: LM Currency Protected Australian Income Fund

Att John Park and Ginette Muller
By email: john.park@fticonsulting.com

Description; FMIF reimbursernent for costs incurred ta run the fund
Price: $141,060.00 (excl. GST)

GST: $14,106.00

Total $155,166.00

Please remit amount owing to the account details below:

Name: LMIM in its capacity as RE for the FMIF {Receivers and Managers Appointed) (In Liquidation)
BSB: 484799

Acct 45108 1276

Payment terms are 14 days from the date of this invoice.
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McGrathNicol
TAX INVOICE

LMIM in its capacity as RE for the FMIF (Receivers and Managers Appointed) (In Liquidation)

ABN 66 482 247 488

Date: 22 September 2014
Invoice Number: ICPAIFO1
Invoice to: LM Institutional Currency Protected Australian Income Fund

Att: John Park and Ginette Muller
By email: john.park@fticonsulting.com

Description: FMIF reimbursement for costs incurred to run the fund
Price; $22,147.00 {excl. GST)

GST: $2,214.70

Total; $24,361.70

Please remit amount owing to the account details below:

Name: LMIM in its capacity as RE for the FMIF (Receivers and Managers Appointed) (In Liquidation)
BSB: 484 799

Acct: 45108 1276

Payment termns are 14 days from the date of this invoice.
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McGrathNicol
TAX INVOICE

LMIM in its capacity as RE for the FMIF (Receivers and Managers Appointed) (In Liquidation)

ABN 66 482 247 488

Date: 22 September 2014

Invoice Number: CPFO1
Invoice to: LM Cash Performance Fund

Att: John Park and Ginette Muller
By email: john.park@fticonsulting.com

Description: FMIF reimbursement for costs incurred to run the fund
Price; $20,803.00 (excl. GST)

GST: $2,080.30

Totak $22,883.30

Please remit amount owing to the account details below:

Name: LMIM in its capacity as RE for the FMIF (Receivers and Managers Appointed) (In Liquidation)
BSB: 484 799

Acct: 45108 1276

Payment terms are 14 days from the date of this invoice.
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McGrathNicol
TAX INVOICE

LMIM in its capacity as RE for the FMIF (Receivers and Managers Appointed) (In Liquidation)

ABN 66 482 247 488

Date; 22 September 2014
Invoice Number: AIFCPO1
Invoice to: LM Australian Income Fund

Att: John Park and Ginette Muller
By email: john.park@fticonsulting.com

Description: FMIF reimbursement for costs incurred to run the fund
Price: $305,419.00 (excl. GST)

GST: $30,541.90

Total: $335,960.90

Please remit amount owing to the account details below:

Name: LMIM in its capacity as RE for the FMIF (Receivers and Managers Appointed) (In Liquidation)
BSB: 484 799

Acct: 45108 1276

Payment terms are 14 days from the date of this invoice.
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McGrathNicol
TAX INVOICE

LMIM in its capacity as RE for the FMIF (Receivers and Managers Appointed) (In Liquidation)

ABN 66 482 247 488

Date: 22 September 2014
Invoice Number; ASPF01
Invoice to: LM Australian Structured Products Fund

Att: John Park and Ginette Mulfer
By email: john.park@fticonsulting.com

Description: FMIF reimbursement for costs incurred to run the fund
Price: $108,269.00 (excl. GST)

GST: $10,826.90

Total $119,095.90

Please remit amount owing to the account details below:

Name: LMIM in its capacity as RE for the FMIF (Receivers and Managers Appointed) {In Liquidation)
BSB: 484 799

Acct: 45108 1276

Payment terms are 14 days from the date of this invoice,
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McGrathNicol
TAX INVOICE

LMIM in its capacity as RE for the FMIF (Receivers and Managers Appointed) {In Liquidation)

ABN 66 482 247 488

Date: 22 septernber 2014
Invoice Number: LMIMO1
Invoice to: LMIM Limited (Receivers and Managers Appointed) (In Liquidation)

Att: John Park and Ginette Muller
By email: john.park@fticonsuiting.com

Description: FMIF reimbursement for costs incurred to run the fund
Price: $11,075.00 {excl. GST)

GST: $1,107.90

Total: $12,186.90

Please remit amount owing to the account details below:

Name: LMIM in its capacity as RE for the FMIF (Receivers and Managers Appointed) (In Liquidation)
BSB: 484 799

Acct 45108 1276

Payment terms are 14 days from the date of this invoice.
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LM Investment Management Limited (In Liquidation) (“LMIM”)

Tax Invoice

ABN 68 (077 208 461
Date: 30 September 2013
To: LM First Mortgage Income Fund (“LM FMIF”)

Level 1, 38 Cavill Avenue
SURFERS PARADISE QLD 4217

Invoice No: 8978inv4.2

Reference: Category 2 Remuneration and out of pocket expenses 1 September 2013 to 30 September
2013 '

Date lDescription Amount $

30/09/13  [FMIF allocation of LMIM Liquidators remuneration (schedule and 62,837.13

allocation basis attached) incurred for work undertaken by the Liquidators
d their staff for general responsible entity work for the period 1

September 2013 to 30 September 2013. Work (as allocated) undertaken to

administer, care for, and preserve LM FMIF assets. Allocation of time

based on Funds under Management.

Total Invoice

62,837.13

Sale Amount; 62,837.13
GST: 6,283.71

Total Inc GST: 69,120.84
Total Paid: 0.00
Balance Due: 69,120.84

Please pay to following account:

Account Name: LM Investment Management Ltd (In Liquidation)
BSB: 064 000

Account Number: 13 409 158

Payment Reference:  8978inv4.2

br/EBZ_8978Inv4.2.dog
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